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PREFACE. 



The object of the ensuing Treatise is to embody the 
Practice of Conveyancers relating to Evidence. It is 
in many cases difficult to define that practice accu- 
rately ; and a poll of the profession would probably 
yield a chequered result. In such cases an opinion 
only can be hazarded ; and on points which appear 
more settled, it is possible for an Individual to be 
mistaken in the usages of a widely diffused and 
unassociated Body. A long observant Practitioner 
would be best qualified to undertake a work of 
this description ; but in the absence of any such 
attempt, the present Writer, with unaffected diffi- 
dence, presumes to offer a record of his limited 
experience, in the hope that his unassuming Tract 
will %t least afford a rallying point for the accu- 
mulation of knowledge on a veiy important topic 
to the Conveyancer. 

As the authorities referred to, are only subsidiary 
to the main object in view, they are placed in 
a separate form at the end of the work. 



Lincoln* 8 Inn, 
Mich. Term, 1831. 
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94. consent ^. . . . Ibid, sect. 6. 
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also Colton v. Wilton, 3 P. Wms. 190. Bellamy v. Liveraide, 
Sug. V.&P.325. 
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3 Bing. 148. Portmore v. Goring, 4 Bing. 152. 
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171. non-user P. . . Rex v. Austel, Inhab. 5 B. & A. 693. 

172. Gavelkind q. . Rob. Gav. 54. 

.... areso' Gavelkind destroyed in Wales and Monmouth by 27 H. VIIL 

c. 26.S. 2. 
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1 Yo. & Jerv. 108. Monk v. Huskinson, 1 Sim. 284. Norbury 
V. Meade, 3 Bligh, 234. Fanshaw v. Rotheram, 1 Eden. 276, 
full case. 
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Whalley v. Whalley, 1 Meriv. 436. 

190. costs! Peacock V. Evans, 16 Ves. 512. Gowland v. De Faira, 17 Ves. 20. 
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BAPTISMS solemnized in the Parish of St. A. in the County of B. in the 
Year One Thousand Ei^ht Hundred and Thirty-one. 


When 
Baptised 


Chiles 

Christian 

Name 


Parents Names 


Abode 


Quqlity, Trade, 
or Profession 


By whom the 

Ceremony 
was performed 


Christian 


Simame 


1831 
UtFeb. 
No. 1. 


John 
Son of 


William 
Elizabeth 




Lambeth 






Srd March 
No. 2. 


Ann 
Daughter of 


Henry 
Martha 




Fulham 
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One Thousand Eight Hundred and Thirteen. 
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When buried. 


Age. 


By whom the 

Ceremony 

was performed. 


John Wilson, 
' No.l. 


Duke Street, 
Westminster, 


1813, 
1^^ May. 


62. 


1 
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^•^•"•^ {%} P"'^^ 

and C. D. o/V^^A Pamh 
this day of in the Year 



£ Rector 
By me, I, I. < Vicar 

t Curate 



This marriage was solemnized 

between 



ized { A, B. 
nus }C.D. 

In the presence of \ p* tt 



PAGE. 

307. persons « Bull. N.P. 27 a. 

Wingfield '. . 18 Ves. 443. 

.... baptism » . . . Doe d. Warren v. Bray, 8 B. & C. 813. 

pleaded^ Copps v. FoUon, 1 Phill. Ecc. Rep. 145. 1794. 

308. act* 52 Geo. III. c. 146. 

evidence J . . . Reed v. Passer, Pea. N.P.C. 303. S. C. 1 Esp. 213. Lloyd 

V. Passingham, 1 Coop. Ch. Ca. 155. 16 Ves. 59. 1 Esp. 
N.P.C. 197. 

.... law k Huet V. Le Mesurier, 1 Cox, 275. 

abroad* Leader v. Barry, 1 Esp. N.P.C. 333. 

.... custody"* . . . Newham v. Raithby, 1 Phill. Ecc. Rep. 315. Doe d. Warren 

V. Bray, 8B. &C. 818. 

produced!* . . 1 Phill. Ecc. Rep. 315. 

309. copyo Bicheno Diss. Reg. 25. 

310. fELctsP Blunt exp. 1 West, 30. etvide 1 Salk. 281. 

evidence ^ . . . Earl of Thanet's case, 2 Jones, 224, and Vin. Ab. T. b. 87, and 

see Zouch v. Waters, ib, 

.... kept ' Mejrner v. Droitwich, Skin. 623, but see 12 Vin. Ab. 87, for some 

observations on this case. 

CHAPTER VIII. 

OF SECONDARY EVIDENCE AND NECESSARY PRESUMPTIONS. 

312. contents *. . . Brewster v. Sewell, 3 B. & A. 296. et vide as to reasonable diligence 

in a search. Rex v. Farleigh, 6 Dow & Ry. 147. 3 Blign, 41. 
4 Bing. 290. 1 Dow N.S. 190. 

314. examination l» Bull. N.P. 226b. 229. 



zxii Notes and References, 

FAGB. 

315. party c 3 Stewart's Conv. 390. 

authorities d. . 1 Stark. Evid. 369. Peake Evid. 108. 1 Phil. Evid. 138. 

317. recitals^ ... . Dundafly.Duteiis,lVes.Jun.l96. Cordwellv.Mackri]l,Amb.515. 

319. belief Randolph v. Gordon, 5 Price, 316. 

320 commencements?. Rex y. Brown, Cowp. 110. 

321. parliament^.. A bill for the amendment of the law of inheritance, ordered to 

be printed 23rd Aug. 1831. 

323. produced ^ . . Real Prop. Com. 2nd Rep. p. 43. 



ERRATA. 
P^. line. 

36, 2 1 , for particular read particular *. 

87, 29, for children read issue of children. 

132, 16, for nullity read nullity *. 

201, 18, /or gaining rea(/ gaming. 



ON 



CONVEYANCERS* 



EVIDENCE. 



INTRODUCTORY OBSERVATIONS. 

The evidence required by Conveyancers in passing 
a title, is of a character materially different from that 
required by courts of Justice* To prove a devise of 
lands in a couit of law, the will itself must be produced ; 
the probate will not sujffice, even as a secondary evidence 
if the will be lost, without proof aliunde that it is a true 
copy*; but Conveyancers usually rest satisfied with pro- 
duction of the probate and never require any reference 
to the original will unless it has not been proved. This 
custom is so universal, that a purchaser could not, it is 
a^)prehended, resist specific performance on a refusal to 
produce the will; for how indeed could such production 
be enforced ? What power has an individual to compel 
the ecclesiastical court to send an officer to a remote 
part of the kingdom merely to enable a person there to 
satisfy himself that his copy of the will is correct ? The 
courts of King's Bench or Chancery^ may order the 
ecclesiastical court to produce the will on any particular 

B 



2 Introductory Observations. 

trial or hearing, and all that the purchaser can require 
is a moral certainty that the document when produced 
will support his abstract of it ; nor could a purchaser, 
it is apprehended, insist on verifying the abstract with 
the original will at the seller's expense if the probate be 
ready for hia inspection. 

So on the proof of deeds, a court of law requires the 
viva voce testimony of the attesting witness, which a pur- 
chaser it is conceived could not insist on, unless there is 
reason to doubt the genuineness of the witnesses* signa- 
tures, and then it would lie with the purchaser to shew 
reasonable gi'ounds for doubting the truth of the attes- 
tation. Even on the execution of powers, which depend 
for validity entirely on the actual presence of witnesses, 
it is jiot usual, on seeing the deed executed apparently in 
conformity with the power, ^'^ require an aiSSidavit from 
the attesting witness that he saw the donee set his hand 
to the appointment, ' nor indeed is any evidence com- 
monly required of the credibility of the witnesses, 
though credibility be made an essential qualification of 
the attesting party ; but if the witnesses are described 
as servants or dependants, or are themselves interested 
in the execution of the instrument, or there is no address 
added to their names shewing who they are and where 
they reside, then as credibility is required by the powers- 
it seems reasonable that a purchaser should have thi& 
point cleared up at the seller's expense, particularly if 
the deed be a modern one or forms an important link 
in the title. 

Hence it should appear that the evidence required by. 
the |Z!pnveyancer is not that strict ^ minute proof which 
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rmses a conviction little short of actual observation, 
but merely such as affords reasonable belief that the re- 
quisite evidence exists and can be procured when 
wanted. It will therefore be proper to enquire prima- 
rily, what evidence is necessary to support a given 
deed, fact, or aveiinent in a court of law or equity; and 
secondly, what portion of such evidence the Conveyancer 
usually dispenses with ; — ^to say that he is at liberty to 
exercise a sound discretion in the requisitions he makes, 
is perhaps going toofar ; for if what he calls for is con- 
trary to the usual practice, he is not it is conceived en- 
titled to it. 

In pursuing these enquiries we propose to treat ;— 

I. Of the proof of Deeds. 

II. Of the proof of Wills. 

III. Of the ConservatioiA^aid Production of this Proof; 

and herein of Attested Copies and Covenants 
to produce Deeds. 

IV. Of the proof of Titles to different kinds of Pro-t 

perty. 
V'. Of the different Characters of the Contracting 
Parties. 

VI. Of the Evidence relating to the discharge of 

Incumbrances. 

VII. Of the proof of Pedigrees, Births, Marriages, 

Deaths, Burials, Parish and other Registers. ' 

VIII. Of Secondary Evidence and necessary Presump- 

tions; — to which maybe added a few concluding 
Observations on the proposed Alterations in 
the verification of Deeds in Court. 
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CHAPTER I. 

OF THE PROOF OF DEEDS. 



Section I. Of the proof of Deeds thirty years old. 

II. Of the proof of Deeds not thirty years old, 

III. Cf the proof of matters relating to Deeds 

generally. 

IV. Of the proof of particular kinds of Deeds. 



SECTION. I. 

Of the proof of Deeds thirty years old. 

A deed thirty years old proves itself, provided it be 
in the hands of the proper party and the possession of 
the property has all along gone consistently with its 
provisions^. This rule is founded on the antiquity of 
the instrument, and the great difficulty, nay, impossibi- 
lity of proving the hand-writing of the party after such 
a lapse of time^. It applies generally, as well to 
4eeds concerning lands, as to bonds, receipts, letters, 
ond all other antient writings® ; which need no proof pro- 
vided they have been so acted upon, or brought firom 
such a place as affords reasonable presumption that 
they were honestly and feirly obtained^ Upon deeds 
of this antiquity therefore few remarks can be made. 
If they are received without comment in courts of law, 
their intrinsic testimony must be equally irrefragable to 
the Conveyancer, 

In examining a title then, if it appear that by a con- 
veyance, dated 1800, the property was conveyed from 
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A. to B., by a deed purporting to be properly executed, 
attested, stamped, and registered, if required, and that 

B. and his subsequent g^rantees have been in peaceable 
possession of the land ever since, and the deed itself is 
in their custody, — ^then prima facie, the abstract of 
that document requires no further verification than in- 
spection and examination of the deed itself. 

But if a deed thirty years old be not found in the 
proper custody, that is, in the keeping of the owner of 
the property, then the Conveyancer requires an expla- 
nation why the deed is in the hands of a third party ; 
and as the only satisfactory reason for one person pos- 
sessing the title-deeds belonging to another person*s land 
without having any interest in or claim upon the land 
itself, is that the deed or deeds relate jointly to the 
separate property of each party, it is natural to infer, 
where thatexplsmation is not given, or if given, is not sup- 
ported by the internal evidence of the instrument itself, 
that the psuty possessing the deed has some lien upon or 
claim in the property ; and therefore it should be re- 
quired of the vendor to shew what interest the holder 
of the deed has in the land. 

The deed must also be produced at the vendor^s ex- 
pense for examination of the abstract, and if the holder 
will not bring or send it to the purchaser (which it is 
not very likely he will do), the purchaser's solicitor may, 
after notice to the vendor that he is about to pursue this 
course unless the deed is forth-coming within a reason- 
able and specific time, make a journey to the holder 
. of the deed ior examining the abstract therewith; and on 
that occasion he should enquire of the possessor of the 
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instrument^ whether he has any and what lien or claim 
upon all or any part of the premises about to be pur- 
chased^ — stating distinctly at the same time^ that his 
client is about to purchase all or a specific part of the 
property ; for without such intimation the enquiry will 
be unavailing as against the holder of the deed claiming 
any lien upon or interest in the land ; and the expense 
of such journey may be recovered of the seller. 

If it appear that the deed does relate to other property 
claimed by the holder^ or if he has any admitted interest 
in the land^ then the instrument is in its proper custody^ 
wd being thirty years old proves itself; but if a person 
in possession of a deed thirty years old be not also in 
possession of the property to which it relates^ then the 
document prima fade appears out of its proper cus- 
tody. It may however turn out that the possession of 
the land is not in the true owner ; but as the Conveyancer 
never completes the purchase of an immediate estate, 
without being assured that possession will be delivered 
on execution of the conveyance^ it is not enough for the 
seller to produce a deed thirty years old evidencing a 
conveyance in fee to himself^ if he cannot on execution of 
the conveyance made by him, perform his covenants by 
delivering and warranting quiet and peaceable' posses- 
sion. In such case he must first apply to a court of law 
or equity to obtain possession before he can make a good 
title; then, whether a court will admit the deed without 
proof of its execution, will depend on the length of 
time he has been out of possession. If he has never 
been in possession nor has been under any legal dis- 
ability, then, having slept on his rights for thirty yeafs^ 
he clearly has no remedy in equity, and a court of law, it 
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is presumed, would require something more than* bare 
production of the deed to disturb the possession of an* 
acknowledged owner under so matured a title. 

To put the case ; — Suppose A. seised in fee ifa 1800,* 
to make a voluntary conveyance in that year to his^ 
youngest son B. in fee, to give him a qualification to 
shoot or vote or for some such like purpose (which would 
be good enough against himself and those claiming under 
him^^ and shortly after the father to die, and his eldest' 
son and heir to succeed to the property, without any 
claim on the part of his youngest brother, and to keep 
possession of the estate for thirty years ; then could B. 
in 1831, set up the conveyance from his father in a court 
of law (in a real action of course as he would be barred 
of his ejectment), and support his title without some 
f»-oof of the due execution of the deed? It is presumed 
a court of law would require strict evidence of thef 
grantor^s signature by the attesting witnesses, if living, 
or if dead, by indubitable proof of their hand-writing. 
It surely would not be enough for the plaintiff to pro^ 
dace the deed merely, without shewing that he once had 
possession under it ; and if he ever had possession; 
or received one quarter's rent, or was polled as owner,* 
or justified a trespass as tliereby qualified^ that would 
be evidence of ownership under the deed, and if thirty 
years have run against this seisin in himself, he would be 
barred of his remedy at law by the statute of limitations^.' 
But if he never had possession, then he may count 
on the seisin of his predecessor for fifty years. The ulti- 
mate result of his title however is not within the scope' 
of the present observations, nor is it material to enquire 
in this place, whether a ^ court of law would admit the 
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document on its own merits^ as it is clear no Convey- 
ancer would accept the title of the younger son on 
the evidence of the deed merely, unaccompimied by 
possession. If the contract were for the reversion 
. during the lifetime of the tenant for life, that is another 
and quite a different case, which we shall presently 
notice. 



in, suppose an estate be limited to A. for life, 
remainder to B. in fee ; and in 1800, B. to convey his 
reversion in fee to C. ; — then if A. dies in 1831, and 
the tenant in possession compels C. to bring an ejcrct- 
ment to recover possession, production of the conveyance 
of 1800, now thirty years old, would, it is conceived, be 
sufficient evidence of the lessor^s title as against the 
tenant merely holding over; but if the tenant claim 
adversely, as if he set up a conveyance from B. of a 
date anterior or subsequent to that of C/s convey- 
ance, certainly if anterior, — C. would be called on 
to prove the due execution of his conveyance, as also 
must the tenant shew the legality of his ; the prior in 
point of date would prevail. This appears to have been 
the question in the case mentioned by Buller, Jus., where 
a man conveyed a reversion to one, and afterwards con- 
veyed it to another, and the second proved his title ; 
here the first was required to prove his deed though it 
was 40 years old; for in such case the presumption 
arising from the antiquity of the deed is destroyed by 
an opposite presumption ; for no man can be presumed 
guilty of so manifest a fraud as to make a second convey- 
ance of land which he has conveyed away before without 
actual proof of such prior conveyance^ But this point 
also, is without the pale of the present enquiry — ^the con- 
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tract being for an estate in possession, and then the 
purchaser may rescind his contract if he cannot have 
immediate possession or he may wait till the vendor can 
procure possession by legal means. 

The title of the contending parties in the lastly men- 
tioned case must have commenced within thirty years 
of the deed or will creating the life estate and remainder. 
On completion of their respective purchases, it behoved 
them to take precaution against the possibility of the 
supposed fraud ; which however nothing perhaps could 
have frustrated, if the holder of the title-deeds were in 
league with the remainder-man, or due inquiries were 
not made of such possessor as to the evidences of title, 
or no memorandum of the first sale and conveyance of 
the reversion were endorsed on the settlement or pro- 
bate, or notice thereof was not ^ven to the trustees or 
holder of the title-deeds. This, also, is irrelevant 
to the subject in hand ; but it may occur that C. 
during the eidstence of the life estate and thirty years 
after his original purchase, contracts to sell his reversion 
to D., and in evidence of his title, abstracts the original 
settlement, creating the reversion (to which he procures 
access for himself and purchaser), and also the deed of 
conveyance from B. to C. which being thirty years old 
and in the proper custody, would in a court of law require 
BO actual proof. This deed would of course be handed 
over to the purchaser, and he must give it the same cre- 
dence as a court of law would do, namely, receive it with- 
out proof of actual execution, which indeed would little 
avail against a conveyance by B. made prior to that to C. 

Against such a conveyance no foresight could pro- 
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vide. — ^If any other person than the tenant for life were 
m possession, it would be proper to inquire of whom 
such oceupier held ; but he may fairly answer^ of the 
tenant for life without disclosing his own conveyance of 
the reversion if he held such, unless he were told that the 
enquiry was made by a purchaser of the reversion, then 
if he remained silent as to his own conveyance, he would 
be guilty of culpable concealment, and in equity he 
would be postponed to the party whose precautions he 
had thus contributed to render unavailable. But the 
priw conveyance may have been to a stranger, who may 
be patiently waiting for the determination of the life 
estate to take possession. On that event, a collision of 
interests would ensue, and no precaution respecting 
proof of the conveyance from B. to C. could assist D. 
in this trial of his title. 

It was not culpable negligence in the first purchaser 
to omit procuring an endors^nent on the settlement 
attesting his purchase, and there were no deeds which 
he could legally insist on possessing. Hie only answer 
to the second purchaser, if he loses, is, that his con- 
tract was for a reversion, — all dealings in which are 
exposed to lisks of this kind ; — ^his remedy is against 
the seller for a breach of the covenants contained in hi& 
conveyance ; but after a lapse of so many years, that 
remedy would be rather perhaps a shadow than a sub- 
stance. — ^If the proposed Registry Bill pass, frauds of this 
sort will be prevented, or may at least with due diligence 
be easily detected ; and it should be remembered that 
the same kind of fraud may be practised with a re- 
version a year old as well as with one of thirty years 
standing. 
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The tinith is that the Conveyancer has little to do with 
the execution and attestation of deeds. If they purport 
on the face of them to foe properly executed and at- 
tested, then, whether they are thirty years old or only one, 
he takes for granted, on premises presently adverted to, 
that the signatures subscribed and endoi'sed are the ge- 
niline production of the parties whose names they impoit^ 

As an exception to the rule respecting the presumption 
of the due execution of deeds thirty years old, it is 
observable that if any material erasure or interlineation 
appear on the face of the instrument, the deed must be 
proved, and the blemish explained ; for the question is 
whether the erasure or interlineation was made before 
or after the delivery of the deed, and none are so cqte^ 
petent to speak to this point as the subscribing witnesses, 
who though they do not peruse and are not presumed to 
be acquainted with the contents of the deed, can yet 
speak to the fact whether there was any alteration or 
change in the agreement in their presence when the par^ 
ties met for settlement. In the absence of any direct 
proof of the fact, the presumption is, that the question-^ 
able matter was introduced prior to the execution. 

The rule, that deeds thirty years old prove them-> 
selves is so well established^ that if the subscribing 
witness be in court and ready to be examined in verifi-* 
cation of the instrumept, his testimony, if tendered, will 
not be received ; for the court will not break in upon 
a rule of evidence so conducive to convenience, and so 
consonant with reason and principle and the frailty of 
human nature. In one case, indeed, Mr. Baron Perrot 
is said to have ruled, that though a deed may be read in 



12 Proof of deeds thirty years old, rejected. ch. r. 

evidence on account of its antiquity, yet, if on the other 
side it is shewn, that one of the witnesses is alive, he must 
be produced or the deed be rejected; and he cited 
a case where a deed was produced in the King's Bench, 
and it appeared that Sir Joseph Jekyll was the subscrib- 
ing witness, upon which the court said they knew he was 
alive, and that if he did not come to prove the deed, the 
plaintiff must be non-:Suited. It was then mentioned to 
have been ruled by Mr. Justice Yatesi, that for the sake 
of practice, the witness should not be allowed to prove 
an old deed, even if he attended for the purpose ; but 
Perrot B. retained his opinion : saying ' That an old 
deed is admitted only on a presumption that the wit- 
nesses are dead, but when the contrary is made to appear 
they must be called '^Z 

It is however observable that courts of law have 
adopted this rule not on the presumption of a fact 
(which would be for the consideration of a jury rather 
than the court), but as a general maxim of law, on 
account of the great difficulty of proving the execution 
after an interval of so many years^; and there appears no 
inconsistency in acting generally upon this principle, 
though in a particular case the subscribing witness may 
be proved to be alive, at the same time leaving it to the 
opposite side to dispute the regularity of the execution 
by calling him or any other witness to shew that irregu- 
larity if it exist. — Unless therefore a purchaser has from 
other circumstances reason to doubt the genuineness of 
deeds thirty years old, his legal adviser has only to see 
that the instrument bears the impress of honesty, — ^is in 
the proper custody, — and that possession has accompa- 
nied the provisions it contains. 
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SECTION II. 

Of the proof of Deeds not thirty years old. 

Deeds not thirty years of age require also much less 
formal verification in the Conveyancer's chambers^ than 
they do in courts of justice. The object of the Con- 
veyancer is to see that there is reasonable probability of 
the stricter evidence being forthcoming when called for, 
rather than to scrutinise the evidence itself. The securi- 
ty thrown around the authenticity of deeds by the crimi- 
nal law, is to him a sufficient safeguard against the evils 
which courts of justice by a laboured process endeavour 
to prevent. As long as the necessities of a commercial 
nation require that forgery should be an unpardonable 
offence, the presumption is in favour of the genuine- 
ness of the signatures attached to such solemn assur- 
rances as deeds. The Conveyancer acts upon that 
presumption, and dispenses with the testimony of the 
subscribing witnesses. It is, under such circumstances, 
more natural to presume that the signatures and attes- 
tations are true and correct, than that they are false and 
counterfeit, — ^the presumption to the contrary, made by 
the courts has led to much trouble and inconvenience, 
which the common law Commissioners in their second 
report have not failed to notice. Any laxity indeed 
in the visitation of such crimes with the severest punish- 
ment, would occasion the greatest possible insecurity to' 
titles in a country where the alienation of landed pro- 
perty is encouraged to its utmost extent. 

Where therefore a deed is produced from its proper ■ 
custody, and the possession of the property has been 
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and is in accordance with its provision^ it is fair to infer 
that such an instrument^ bearing all the marks of au- 
thenticity, is in reality what it professes to be, the act 
and deed of the parties signing it, performed in the 
presence of the witnesses whose names are subscribed. 
This inference then not exceeding the bounds of reason- 
able probability, it becomes unnecessary to call for and 
examine the witnesses personally ; particularly as their 
actual attendance in court can be compelled when 
wanted by sahpoma ad testificandum. 

But it may happen that the witnesses are dead, and 
that expensive evidence would be requisite to prove 
their hand-writing, especially if no address be added to 
their names or their i-esidence be stated as in a distant 
part of the country; — ^why then should not the pur- 
chaser be satisfied that the witnesses are alive ; or if 
dead, is it unreasonable for him to call for evidence of 
their hand-writing at the seller*s expense ? One short 
and conclusive, though not perhaps satisfactory, answer 
to thesie questions is, that it is against the usual practice 
to require of a seller any such proof; and that being 
the case, the purchaser, it is conceived, could not sue-- 
cessfuUy resist specific performance of his contract for 
want of such confirmatoiy evidence. On the score of 
inutility, inconvenience, and expense, also, the vendor 
nmy doubtless overcome such a novel requisition ; for it 
would be monstrous if he could be compelled to prove 
thus strictly, ten or a dozen deeds or perhaps more 
which may have been made of the property in sale 
during the last thirty years. Such a demand would in 
many cases be * equal to the value of the property ; to 
say nothing of the inconvenience of the witnesses* jour- 
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nies and the attendance of persons to receive the ten- 
dered testimony; and if upon every succeeding sale 
such a course could again be required, the fee simple 
of the land would shortly be swallowed up in law ex- 
penses — ^heavy and unpopular as they already are with^i- 
out this additional incentive to a well known outcry« 

Then cui bono ? of what service could such evidence 
be, taken as it necessarily must be without the sanction 
of an oath. Voluntary affidavits are uniformly 
disregarded in courts, and a purchaser would have 
no remedy for perjury. If then a deed under thirty 
years of age, appears to be fiEdrly executed and 
attested, the Conveyancer presumes that the witnesses 
when called will depose to the fact of the grantor's ^g^ 
nature ; and that if the witnesses are dead, certificates 
of their burial and proof of their hand-writing can be 
procured. But this being merely presumption, is liable 
to be rebutted by shewing reasonable grounds for im^ 
peaching the genuineness of the deed, which then be« 
comes an objection to the title rather than a requisition 
to produce the witnesses; and though a voluntary 
affidavit by one of the witnesses (the only means perhaps 
by which a defect of this nature could be remedied) is 
of no value in a court of law, yet such documents go a 
great way in dispelling doubts^ and are frequently cidled 
for by counsel as evidence of upright dealing and as 
affording some probable security against fraud. 

The evidence then required by the Conveyancer con-j 
ceming the authenticity of deeds, being merely the 
internal testimony of the documents themselves, coa- 
firmed by concurrent possession, it is unnecessaiy in 
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thid place to enter very deeply into that stricter kind of 
proof which courts require when the legitimacy of the 
title is disputed ; and this is the less necessary as the 
subject is fully detailed in two excellent works on legal 
evidence, the one (and I think the best practically) by 
Mr. Phillips^ and the other more succinct and combined 
by Mr. Starkie. 

It is sufficient to say, that in ejectment the lessor of 
the plaintiff recovers on a possession within twenty 
years preceding the action brought. He must there^ 
fore shew a possession in himself or in those under 
whomi he claims within that time. Having shewn thatj 
he must prove his title from that period — ^not fof a 
period of thirty or even twenty years anterior to the 
commencement of the action, but only from the time 
he, or those under whom he claims, were last in posses-- 
sion. If any deeds occur in the interval between the 
last receipt of rent by those under whom he claims, and 
the commencement of the present action, (which are 
not within the purview of the statute against buying 
pretended titles unaccompanied by possession"^), those 
deeds will require proof by one at least of the attesting 
witnesses; if there are no subscribing witnesses, then by 
the testimony of a bystander who saw the deeds de- 
livered. The acknowledgment of the gi-antor that he 
sealed and delivered the deed is considered as only 
secondary evidence, and inadmissible until it has been 
shewn that the best and usual evidence does not exist 
or cannot be procured. If therefore there were no 
witnesses present at the time the gittntor sealed and de- 
livered the deed"*, the execution could only be proved 
by the grantor himself, and his testimony would in such. 
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case be doubtless let in, and certainly he is competent 
to give evidence ag^ainst himself. If he be dead, then 
evidence of his hand-writing would be admitted ; but 
some evidence of the sealing and delivery should in 
that case seem to be requisite, which, if no one were 
present, could not very well be given. In one case, 
where the names of the subscribing witnesses were 
proved to be fictitious. Lord Kenyon said, that the 
plaintiff was at liberty to give evidence of the defend- 
ant's hand-writing, and the bond was so proved^. 
Hence appears the necessity of having one witness at 
least to the deed, who shall attest in writing the facts 
of sealing and delivery, and whose attendance, if living, 
can be easily procured, or if dead, whose hand-writing 
may be readily proved; which being satisfactorily shewn, 
is considered suflScient evidence of the authenticity of 
the deed and of the sealing and deliveiy, without any 
proof of the hand-writing of the parties. 

In a real action, the several links of the title from the 
last seisin must be proved ; and in chancery, where the 
question in dispute is a matter of right and not merely 
a reference to ascertain whether a good title is disclosed 
by the abstract, the deed may, on motion ^fter answer, 
be ordered into the master's ofiGice ; then those in- 
struments which either party intends to rely on, must 
be proved in the usual way, except that in chancery 
this proof is collected and preserved by interrogatories 
answered on oath before an examiner appointed for the 
purpose. All this however is to- a considerable extent 
irrelevant to the subject in hand. The evidence princi- 
pally regarded by the Conveyancer is that concerning 
collateral facts and averments. The authenticity of the 
deed^ themselves he takes for gi'anted, and looks only 

c 
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to their construction and effect. It is to the feictd re- 
cited or implied by those deeds, and other collateral 
circumstances, that his attention is chiefly directed in 
regard to evidence; — such as deaths, pedigrees, intesta- 
cies, enrolment, registration, stamps, consideration, 
ability of the parties, &c. ;— of these he requires equally 
full and strict proof as courts of law, and it is to this 
species of evidence that the present remarks are parti- 
cularly addressed. 

In pursuing our inquiries concerning the evidence re- 
quired by Conveyancers in respect of deeds, it may 
perhaps be as well to consider a few particulars 
which relate to all deeds, and then to advert to any pe- 
culiarities which may occur in the consideration of 
[Deeds in particular. 



SECTION III. 

« 

Of the proof of Matters relatmg to Deeds generally^ 

1. Execution, 5. Parcels. 

2. Interlineation. 6. Deeds executed hy 
3» Registration. Attorney. 

4. Stamps 7. Counterparts,. 



I.— 'Of the Execution of Deeds. 

The execution of a deed consists in the grantor's 
signing, sealing, and delivering or acknowledging it 
as his act and deed in the presence of witnesses. The 
delivery or acknowledgment of the deed is the principal 
point to prove ; for if that be shewn, the signing and 
sealing will be presumed, unless the contrary appear. 
Witnesses to the execution are not absolutely necessary^ 
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but as a matter of precaution, it is best to procure 
their atteudance, otherwise much difficulty might ensue 
if the grantor should afterwards deny his own assurance. 

Sealing is of the essence of the deed, while signing 
is not ; for no instrument can be a deed without a seal^ 
whereas at common law, if the writing be indented, 
sealed, and delivered, it is a good deed without any sig- 
nature ; indeed, antiently, few persons could write, and 
to have required signing in that age would have ren* 
4ered property altogether inalienable. The statute of 
fraudsP requires all agreements, leases, assignments, 
surrenders, and grants of freehold and copyhold estates 
imd interests to be by deed or note in writing, signed 
by the party or their agents thereunto lawfully autho-« 
iised by writing or by operation of law. It is difficult 
to see what species of deed these words will not em- 
brace ; yet it has been said that deeds do not require 
a signature by this statute ; for that the act is applicable 
\o agreements only*i ; — a position requiring very mature 
consideration before it is acted on. 

The mode of proving deeds in court by the testimony 
of the subscribing witnesses, is laid down in several 
modem works, treating exclusively of legal evidence, 
and will not therefore require repetition here. The 
Conveyancer presumes that the facts stated in that 
common conclusion to the abstract of a deed, *duly ex- 
ecuted and attested and receipt for consideration money 
endorsed,' are true. The attestation clause sometimes 
States that the deed is only sealed and delivered $ still if 
the deed is actually signed, the presumption is that the 
signatures were made in the presence of the subscribing 
witnesses. If by any casualty the deed appears not 

c2 
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signed by any particular granting party, but only sealed, 
that is, suppose a seal be attached to which no name is 
affixed, and the attestation records the sealing and deli- 
very of the deed by that party, then it must be considered 
whether signing is rendered essential by the statute of 
frauds, as it clearly is not by tlie common law ; and if 
signing be essential, then if the party be living and will 
actually sign and deliver the instrument, that^ with a 
i^pecial attestation stating the facts, would, I should 
think, ctire the defect ; but if the party be dead, then 
a conveyance by his heir at law or devisee^ seems the 
only means of completely obviating the difficulty. 

If signing be required by a power, and it docs not 
appear by the attestation that the deed was signed, but 
only sealed and delivered, that prima facie is not a 
good execution ; but evidence is admissible to show that 
the donee actually complied with the terms of the 
power; and where in the body of the deed it was 
stated, that the donee by this his deed signed, sealed, 
and delivered, appointed, &c. and the attestation failed to 
express the fact of signature. Lord Eldon thought 
there would be a miscarriage in a* judge directing a 
jury, if the fact of signature was found, not to presume 
that the deed was signed in the presence of the wit- 
nesses that it professed to be, and therefore he consi- 
dered the attestation in that case good<>. The doubt 
is, not whether powers required to be executed by deeds 
signed, would be well executed where the attestation 
expresses the facts of sealing and delivery only ; but 
whetlier such powers would be well executed where 
they are required to be exercised by deeds signed and 
attested by witnesses. — ^This doubt occasioned the Act 
54 Geo, iii. c. 1G8, July 1814, wliicli is retrospective 
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only, and in time will become quite useless. — At present 
a period of near twenty years is without its operation. 
The author of it is understood to have some amendment 
in prospect. 

Sealing also, though of the essence of the deed, will 
J>e presumed, and that, not only in cases where the 
deed is lost or torn, but also where Ao mark or impres- 
sion on the parchment or paper appears, provided the 
attestation notice the solemnity of sealing to have been 
complied with. The reason is, that to constitute scald- 
ing, the use of wax is not essential : it is sufficient if 
the seal be impressed by the party on the plain parch- 
ment or paper with an intent to seal, without making 
or leaving any impression or indentation ^ 

In like manner, the delivery of deeds will be pre- 
sumed, unless contradicted by paiticuiar circumstances* 
In a late ctise, the attesting witness to a bond, not 
having in reality either seen the execution by the 
obligor, or heard him acknowledge it, was of course 
unable to prove the validity of such execution ; the 
evidence of another person who saw the obligor sign, 
coupled with thct circumstance of a declaration incor- 
porated in the instrument, stating it to be sealed by him, 
was held sufficient to warrant the jury in presuming 
that the deed had been regularly sealed and delivered". 



S,— 0/" Interlineations, Alterations, and Erasures. 

These for the most part are noticed in the attesta- 
tion, and to obviate all doubt as to the time when they 
were made, this precaution should seldom be omitted. 
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And care should be taken to notice all the alterations^ 
for if some are inserted and others omitted, the strong 
inference is, that these latter were not made when the 
attestation clause, thus particularising the erasures, was 
prepared. The general iiile is, that erasures and inter- 
lineations in a material part after execution avoids the 
whole deed* ; but it is for a jury to say what is a mate- 
rial alteration. If the interlineation or erasure be 
made by a stranger, the additional or altered matter 
simply, is void, and not the whole deed^ ; but if the 
deed be altered by a party (the obligee for instance), 
although in an immaterial part, he thereby avoids the 
wholq instrument^. It has been said that an alteration 
by a stranger in a material point will avoid the deed, for 
that the witnesses cannot prove it to be the deed of 
the party where there is any material variation ; but this 
position may be fairly questioned ; for as the act of a 
stranger in tearing off the seals does not vitiate the 
deed, it is difficult to say why his alteration of it 
should avoid it. An alteration in any covenant will 
avoid the whole deed, for the deed cannot be the same 
unless every covenant be the same^. 

An interlineation or addition if made before delivery^ 
constitutes a part of the deed and is therefore good^ 
And every erasure or interlineation will, it is appre- 
hended, be presumed to be made before the execution 
of the deed unless the contrary appear. In the case of 
Fitzgerald v. Fauconberg*, an interlineation by which 
a power of sale was enlarged, was presumed to have 
been made at the time of the execution of the deed 
and not after, nothing appearing to the contrary. In 
the case of Paget v. Paget^, blanks in a deed were filled 
up after its execution, and though the deed was not read 
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dgain to the party nor re-executed, it was held good. 
And it is clear that an interlineation or alteiution 
adopted by the initials of the parties will not avoid the 
d6ed% or require a new st^^p, provided such inter- 
lineation or alteration be made Ott the time of the 
delivery of the d^ed or before ^e parties separate. 

Thw, whei'e a lease was made between three parties, 
lessor, lessee, and a directing party; and after the lease 
had been executed by the latter, the parcels wei'e altered, 
by striking out of the description a particular piece of 
ground, with the privity of both lessor and lessee, before 
execution, as appeared by the evidence ; but no notice 
was taken of t^he alteration in the attestation ; the lease 
Jiowever was held good; nor was the question con- 
sidered ^ affected by the stamp act^ 



S,'"Of Registration. 

The usual and proper evidence that a deed has been 
duly registei*ed, is the m^norandum endorsed on the 
back, signed by the deputy registrar. The signature 
.of the worthy and xesgected gentleman who has held 
the office of deputy registrar in the county of Middlesex, 
.with great urbanity and attention for so many years, 
is well known. By the sixth section of the JMiddlesex 
Registry Act^, and the the twelfth section of the York ' 
Jlegistry Act*^, it is declared that this certificate en- 
j^rsed, signed by the registrar, shall be taken and 
allowed (IS evidence of such respective registries in all 
courts of record whatsoever. This signature of the 
deputy registrar, is therefore the only evidence of the 
fact wfeich the purchaser can require ; but if no memo- 
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i-andum of registration be endorsed, or the memoran- 
dum be not signed, — a species of neglect not easily con- 
ceivable, the purchaser may require the registry to be 
searched, and a certificate of the result of such search pro- 
cured and delivered to him at the vendor's expense ; and 
it will be for his legal adviser then to consider, what 
effect the want of registry of any particular deed or will 
may have on the title. The consideration of that ques- 
tion belongs to another department of law, on which se- 
veral excellent collections of cases aAd essays are extant. 

But though the memorandum of registration en- 
dorsed, be thus made evidence of the fact, yet registra- 
tion is not in itself notice, unless it can be proved that 
the party to be charged with the notice, actually 
searched the ofiGice by himself or his agents. 

On a review of this doctrine, these points may be 
collected : — 

1st. That registration is not in itself notice. — 2nd. 
That a mortgagee or purchaser is not bound to search the 
register oflSce ; but if he does, he will be held to have 
notice of all incumbrances on the register within the 
period of his search. — 3rd. That a mortgagee having 
the legal estate, may tack further advances to his se- 
curity, notwithstanding a mesne conveyance may have 
been duly registered. — 4th. That an equitable encum- 
brancer, without notice aliunde the registiy, may over- 
reach a prior equitable and registered mortgage, by 
purchasing in a legal estate created previously to both 
incumbrances. — 6th. That actual notice of an unre- 
gistered deed will not bind the party to whom such 
notice is given, unless his own incumbrance be not 
duly registered ; but as between claimants for value. 
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the question as to the proper effect to be attributed to 
notice of a prior unregistered deed, is one of great 
difficulty, and upon which the opinions of able and 
experienced men are divided. This question is fiilly 
discussed in the second report of the real property 
Commissioners. It may be added, 6th. That these po- 
sitions are in effect the very reverse in Ireland, on 
account of the Irish registiy act declaring that every 
deed in Ireland shall have priority according to the 
time of its registration'^. 

When a deed or grant of land in a register 
county is presumed, a question naturally suggests itself, 
how can the grant be good if the deed does not appear 
on the register ? The fact is, that the registry acts do 
not make it imperative on parties to register their deeds, 
but only say that it shall be lawful for them to do so if 
they please, — ^it is not added that the deed shall be void 
if it be not registered ; so that a surrender of a term 
may be good though it does not appear recorded in the 
registiy office, and if such a surrender be presumed, the 
want of notice of the deed in the registry office cannot 
of itself rebut that presumption**. So presumption of 
the grant of a right of way, is not affected by the want 
of any note of the grant appearing in the register 
office ; for such a grant may have been made and never 
registered, and it will notwithstanding be good. In 
short, purchasers may withhold registering their deeds if 
they chuse to lom the risks of non-registration, which 
are however few and improbable. 



4. —Of Stamps. 

No deed can be given in evidence unless it be pro- 
perly stamped*'. It should therefore appear to be an 
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important duty of the Oonveyancer to see that each 
deed in the abstract is impressed with this passport to 
belief. Such however is not the Practice^ and strange 
to say^ mention is scarce ever made of the stamps in 
the abstract^ nor does the Conveyancer oAoally concern 
himself about this essential requisite to the credit of 
the assurances recited, or make any ^iquiry or remark 
respecting the amount or number of the stamps affixed 
to the various instruments absti'acted. He presumes 
that the parties who have undertaken to prepare the 
abstract, have satisfied themselves on this point ; and 
unless any special remark is added by the solicitor, 
calling attention to any supposed want of conformity 
to the stamp acts, no observation is made by counsel as 
%o the admissibility of the deeds in evidence. 

Formerly, the deeds themselves were transmitted to 
the Conveyanqer^ chambers, and he not only^ve his 
opimon on the effect ^nd construction of the several 
deedsi, but preparedan abstract of them in a foirm much 
more concise and piquant than they are now frequendy 
found. He could also express a more confident opinion 
on the merits of the title; and the deeds being carefully 
pei'usedbytheeyeof an ^perienced lawyer, all latent 
and obscure blemishes and defects were detected, which 
now it is feared are too often unconsciously slurred 
over. It is clear that the opinion of counsel depends en* 
tirely on what is stated to him in the abstract, and it is 
equally clear tiiat an experienced lawyer is more capa- 
ble of detailing the effect of a complicated^assurance 
than an inexperienced apprentice. 

Whether from the difficulty or danger of trans- 
mitting title-deeds to valuable estates by common 
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carriere, or from aversion in the proprietors to part with 
the evidences and ^sinews' of their land farther than the 
tether of their attorneys, or whether by encroachment 
on the province of counsel, or by the extinction of 
that class of conveyancers who formerly practised 
under the bar, the preparation of the abstract became 
confined to the ofiGice of the solicitor, it is now immar- 
terial and indeed unimportant to enquire ; it is sufficient 
to say, that abstracts are now usually prepared by soli- 
citors, and it is feared that inadequate attention is 
sometimes paid to the sufficiency of the stamp on the 
various instruments abstracted. 

To form any correct opinion on this head, the sche- 
^les to the numerous stamp acts would require inspec-- 
tion, and the still moi'e laborious task of counting the 
number of folios is encountered; and after all, experience 
«hews that injury seldom accrues from any laxity in this 
-particular ; for it should be observed, that the stamp 
acts do not absolutely annul instruments improperly 
'Stamped, but merely render them unavailable in 
evidence. Now if possession accompany the deed, the 
party has rarely any occasion to tender the deed in 
■evidence; and in any hostile proceeding, the presumption 
would be that the deed was properly stamped until the 
contrary is shewn, which the other side could not very 
conveniently or effectually do on the spur of the mo- 
tnent. Even in attested copies, the stamp of the deed 
copied is rarely mentioned, so strong is the presumption 
in the minds of most people that the deed is properly 
stamped. It is only with respect to the stamp on 
the intended conveyance that counsel's attention is 
sometimes drawn, and this from the nature of the in- 
strument and the obscurity of the ^chedule^ occa* 
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sionally gives rise to complicated questions of con- 
etniction. 

Another reason why the stamp on the various deeds 
composing the links of the title is seldom noticed in the 
abstract, is that in practice the deeds are rarely ex- 
amined till the counsel has pronounced an opinion 
on the title generally. As the purchaser is at the expense 
of this examination^ his solicitor is desirous of avoiding 
the cost of journies, attendances, &c. to peiiise 
the deeds, until he is apprised by the opinion that the 
title is in the main unobjectionable. 

But the question is, whether the want of a proper 
«tamp on a deed twenty or thirty years old, forms in 
itself a valid objection to the title ? The deed without 
any stamp at all, is a good conveyance of the estate at com^- 
mon law, and the right of property is undoubtedly passed 
by it, then if the right of possession accompany that right 
of property, and both, (with actual possession and the 
title-deeds) are ready to be delivered and conveyed to 
the purchaser, who ? it may be asked, could legally mo- 
lest him in the enjoyment of the property, that is, sup- 
posing the title entirely unobjectionable in other respects. 
He must at all events be defendant in any action 
brought against him, and his opponent must recover on 
a superior title, which by the abstract the purchaser is 
assured cannot exist : if he be turned out of possession 
after the contract completed, by a person having no 
title, his more summary remedy is by indictment for 
the forcible entry, and the same remedy would, it 
is apprehended, lie against an abator or intruder, who 
though he does not commit any actual force in the 
entry, is still by unlawfully withholding the possession 
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from the rightful owner, guilty of a forcible retainer, 
which is much the same thing. 

• This, however, is not the point. Could the heir or 
devisee of the grantor of the deed improperly stamped, 
OF the grantor himself, commence an action with any 
prospect of success against the purchaser ? Must not 
some evidence be adduced in support of any allegation of 
right in the plaintiff before the' defendant would be 
called on to produce the merits of his title ? ITiese 
parties at all events, would be estopped from gainsaying 
their own solemn acts, and the deed itself though no 
evidence of the conveyance might be produced as 
evidence of the contract. Could any dormant incum- 
brancer impeach the title on account of this want of 
Stamp on an antient deed ? it is apprehended not ; — ^he 
must recover if at all, on the validity of his own assur- 
ance dehors this objection, of which he could not by any 
probable supposition have become acquainted. Theu 
on a bill for specific performance, would the Master 
presume the possibility of the title being drawn in dis- 
pute, when on the face of the abstract every thing con- 
spires to rebut that presumption. A restive tenant could 
never raise the question, for the deed being more than 
twenty yeare old, his ejectment is secure. And in a writ 
of right, the purchaser has fair and reasonable evidence 
that no one could prove an adveree seisin within a period 
of fiixty years, the supposition being that the title during 
the usual period is in other respects unimpeachable. It 
is then submitted, that the mere want of a proper 
stamp on a deed twenty or thirty years old, forms in itself 
no valid objection to the title, nor does it present any 
real risk to the purchaser. 
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It is not the object of this essay to treat in detail of 
the various subjects which necessarily fall within it9 
range^ but only to advert to such parts of each topic as 
relate to the description of evidence we are discussing. 
The observations^ therefore, prepared for this place^ 
respecting some points on the stamp laws recently 
questioned, particularly as to the proper stamp on trans- 
fers of mortgage, must be postponed to a more fitting 
opportunity. 



5. — Of the Parcels. 

The identity of the parcels is an object of great 
roncem with the Conveyancer. — ^He requires first, that 
there be a reasonable correspondence between the anci- 
ent and modern descriptions, and second, that the lands 
themselves be clearly distinguishable by the description 
given. This latter point lies within the province of the 
solicitor rather than of the abstract counsel, who is 
necessarily confined to the descriptions on paper. In 
wills and settlements the property is often described in 
general terms, as * all my land,' or * all the lands in the 
occupation of A.,' which makes it necessary to inquire, 
what lands were occupied by A., or what lands were the 
property of the testator. 

By a well-known rule, all resort to extrinsic evidence 
in the construction of written instruments is excluded, 
but where there is an obvious ambiguity of expression, 
a reference to the actual state of the facts is not con^ 
struction but explanation, and on this principle, parol 
evidence, shewing the situation or occupation of the 



s. 3. Pctrcels — Reference to v^es. 31 

lands at any given time, has always been admitted. 
Therefore when parcels were described as * all those 
brick-works in the occupation of the plaintiff/ the court 
of Exchequer said, this is an ambiguous expression, 
and what are the brick-works must be collected from 
something out of the four comers of the agreement ? 
The parol evidence tendered, namely, declarations made 
by the plaintiff to a third person, defining the lands in 
question, was then received^ 

The most direct means of proving the lands to have 
been in the occupation of a particular person at any 
given time, is an old lease or other evidence of a tenancy 
between him and the owner; and this is incontro- 
vertible even in court, without evidence, as it should 
seem, either of the execution of the lease or agreement, 
or of actusd occupation under it». So old parish rates 
tosessed upon the occupiers of lands within the parish, 
are admissible in matters of boundary, without shewing 
payment of the rates assessed ; but these assessments 
are more appropriately adduced in proof of seisin than 
of identification, — the contents and boundaries not being 
given, though mention is frequently made of the aggre- 
gate amount of acres. 

Where lands are conveyed by one deed to different 
sets of uses, it is essential to observe that the words in-* 
f roducing theuses, specifically refer to the lands intended 
to be affected by them. These words are usually nothing 
more than a short; reference to the names or occupations 
of the lands, and though considerable latitude would 
no doubt be allowed in construing them to embrace 
the lands obviously intended, yet where the last set of 
uses takes in all that is not before mentioned, it is 
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particularly essential to observe what the other clauses 
clearly compreheud. 

In a case within the writer's recollection, it appeared 
that many yeare ago^ a small farm had been enlarged 
by the addition of several closes, equal in numerical 
amount to the farm itself. — In this shape, the owner 
sold, the whole to a purchaser as one entire farm, describ- 
ing it by the name which the small farm originally bore. 
The purchaser granted a lease of the lands by that 
name, which now by common reputation had become 
the name of the whole farm. Having other lands in 
the same parish, he afterwards by a deed of voluntary 
settlement, conveyed all his landed property in the 
parish to trustees and their heirs, upon the following 
uses : — As to the farm and lands called A., in the occu- 
pation of B. (meaning the said consolidated farm and 
mentioning the lessee's name). To the use of C. and his 
hell's ; — ^And as to all the residue of the said lands 
thereinbefoi-e described. To the use of D. and his heirs. 
C entered and occupied the whole of the lands in 
B.'s occupation, and subsi quently brought the title to 
market to borrow money upon ; M^hen it was objected 
as doubtful, whether the description of the lands, ^as all 
that farm called A.' would include more than the ori- 
ginal farm called by that name, and not the additional 
closes laid thereto by the former proprietor. The con-, 
veyance of the united farm to the settlor, gave other 
general descriptions, which clearly included all the 
lands, but in the settlement, the first set of uses were 
made to apply to ^ the said farm and lands called A. in 
the occupation of B.,' which it was thought could- not 
include lands only known by that name within time of 
memory, especially as there were other lands actually 
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bearing the name mentioned^ sufficient to satisfy the de- 
scription ; and the words were, not ^ all the lands in the 
occupation of B./ but only * the farm called A. in the 
occupation of B./ which could not, it was said apply 
to lands which formed no part of the farm, though they 
were in the same occupation* The writer of these ob- 
servations had considerable difficulty in acceding to 
these propositions under the circumstances of the case, 
but it was clear there was too much doubt on the point 
to advise a mortgagee to lend money on a title so 
circumstanced. 

With respect to the admissibility of parol evidence, it 
is said*', that if there be no ambiguity on the face of the 
deed, extrinsic evidence cannot be admitted. This 
position, however, seems to require some explanation ; 
for in the instance of a conveyance of the manor of S., 
there is not on the face of the instrument any ambiguity. 
But if it be found that there are two manors, the one 
of north S. and the other of south S., all the books 
agree, that evidence may be adduced to explain which 
manor is meant, though on the face of the deed there is 
not any apparent ambiguity. 

The deed must be construed with relation to the sub- 
ject of it, and the best way to expound a description of 
parcels is to read it on the land. This mode of con- 
struction does no violence to the rules respecting the 
admissibility of parol evidence, for it is perfectly com- 
petent to advert to the situation of the parcels to ex- 
plain ambiguous words, in an ill penned instrument, 
though evidence cannot be adduced to enlarge or con- 
tradict it' ; and evidence shewing that the- parcels were 
in the same situation as to boundaries, &c. at the date 

D 
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of the deed as they are now, is not^ it is apprehended, 
that sort of prohibited evidence which cannot b^ re- 
ceived ; because it merely proves that there has not 
been any alteration in the parcels, and that the construe*^ 
tion of the deed at this day, should, with reference to the 
subject matter of it, be the same as it was on the day it 
was executed. So contemporaneous evidence of what 
was the general import of a particular term at and about 
or prior to the period when the deed was signed, would 
it is conceived be admitted; for per Vaughan C. J. at 
the foot of Sheppard v. Gosnold, ' the meaning of 
things spoken or wiitten must be as it has constantly 
been received by common acceptation i *, But the rule to 
be collected from a numerous class of cases'^, is, that 
if extrinsic circumstances create a doubt as to the ope- 
ration of any particular word or set of words in a deed, 
then if there be a sufficient estate to satisfy the words of 
the instrument according to one meaning, evidence will 
not be admitted to shew that the grantor meant to use 
the description in a more extended sense. 

The words ^ more or less,* ^ about,* thereabouts,* ' by 
estimation,* and the like, import an uncertain quantity, 
and mean a reasonable difference in proportion to the 
quantity expressed. Thus the description of a house in 
B. and ten acres of land there, sive plus she minus, 
will not include thirty acres usually occupied with the 
house ; for per Yelverton J. by the words she plus she 
minus, ought to be intended a reasonable quantity, more 
or less by a quarter of an acre, or two or three at the 
most ; but if it be three acres less than ten, the lessee 
must be content with it ; quod Fenner and Crook Js. 
concesserunt '. 
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This rale has been followed in modern times. Sir W. 
Grant on this subject observes, the effect of the words 
^ more or Jess/ added to the statement of the quantity, 
has never yet been absolutely fixed by decision, being 
considered sometimes as intending to cover only a 
small difference, the one way or the other, — sometimes 
as leaving the quantity altogiether uncertain, and throw- 
ing upon the purchaser the necessity of satisfying him- 
self with regard to it. In the instance before him the 
description was rendered still more loose by the ad- 
dition of the words ' by estimation.' The estimated 
extent of ground frequently proved quite different from 
its contents by actual admeasurement. If a man were 
told that a piece of land was never measured, but that 
it was estimated to contain forty one acres, would that 
representation be falsified by showing, that when mea- 
sured, it did not contain the specified quantity ? The 
only contradiction to that proposition would be, that 
it had not been estimated to contain so much ™. 

In a late case, the vendor proposed to sell to the 
vendee a farm, containing by estimation 349 acres 
or thereabouts ; and one question, independent of 
the title, was, what the word ^ acre' in the agreement 
for sale meant. The defendant said he understood it 
to mean statute acres ; the plaintiff alleged that he 
meant only customary acres, which according to the 
custom of the country did not contain much more than 
one half the quantity of an equal number of statute 
aci-es. The court was clearly of opinion, that ^acres' 
in the agreement, meant statute and not custom- 
ary acres ; and as to the stipulation in the contract, 
^that the parties should not be answerable for any 
excess or deficiency in the quantity of the land, and 

d2 
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that the premises should be taken at the quantity before 
.-tated,' Lord Eldon said that he never could agree 
that such a clause (if there were nothing else in the 
case) would cover so large a deficiency in the number 
of acres as that alleged to exist in the case before him". 

On a sale of an estate, stated to contain 3,000 acres 
* or thereabouts/ a deficiency of sixty, seventy, or even 
a hundred acres would not perhaps afford a case for 
compensation ; but if the sale be by a specified parti- 
cular, and each close is therein described by name and 
quantity, down to poles or perches, that destroys the 
effect of the word ' thereabouts' as applied to the whole 
quantity, and confines it to each particular parcel, 
in reference to the amount of which, the deficiency 
must then be estimated. The vendor having spe- 
cifically described each piece of land, is bound to 
indentify and deduce a good title to the several closes 
which he has thus taken upon himself minutely to de- 
fine — a reference to the gross amount is considered 
inadmissible on either side where the contract is by a 
specified particular. 

If a purchaser be aware of the actual quantity, or 
there is good evidence to induce the belief that he was 
so**, (though his being tenant would not perhaps be 
alone sufilcient for this purpose), or if he actually accept 
the conveyance as of one hundred acres, and it after- 
wards turns out that there are only sixty ; in that case 
it was his own fault not to have discovered the defici- 
ency before he paid his money, and he will therefore be 
bound by his conveyance®. 

» 
In conclusion, it is observable, that as to copyhold 
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tenements the ancient descriptions are so rigidly adhered 
to, that they will, upon the custom and usage, be held 
sufficient to pass a much larger quantity than that ac- 
tually expressed, if there be no evidence to shew that 
the lands were ever described otherwise. Thus two 
hundred and nineteen acres have been held to pass 
by a description of sixty seven acres on the court 
Rolls P. 



6,'-'0/ Deeds executed by Attorney, 

As to deeds executed by attorney, it is not the practice 
to require any evidence of the actual execution, either 
of the deed or of the power of attorney, but simply 
that the author of the power was living at the time the 
deed was executed ; and if a deed executed by attorney 
be thirty years old, then that requisition even, is dis- 
pensed with, at the same time a certificate of the burial 
of the author of the power is a satisfactory document ; 
but a purchaser, it is apprehended, could not insist on 
the production of such a certificate at the vendor's ex- 
pense, where possession has gone uniformly with the 
deed for thirty years ; nevertheless if he procures it him- 
self, and it does not verify the presumption that the 
appointor was living at the time when the deed was ex- 
ecuted, the purchaser may make that circumstance, 
so proved by himself, a formidable objection to the 
title, though the time may be passed when the deed is 
said to prove itself. 

The power is undoubtedly a muniment of title, and 
should accompany the deed of which it authorises the 
execution, or be covenantpd to be produced if it relates 
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to other pf operty ; but if the deed so executed by attor- 
ney be thirty years old, and the power itself be lost or 
mislaid, that circumstance would not, I should think, 
form a valid objection to the title, unless some evidence 
be adduced impugning the power, or shewing incapa- 
city in the donor or some similar defect ; — ^the pre- 
sumption is in favour of a deed of that antiquity, and 
the onus lies on the objector to shew an actual imperfec- 
tion. 

A purchaser cannot be compelled to take a convey- 
ance executed by attorney M'here the vendor is in the 
kingdom and his concurrence can be obtained, even if 
the agreement for purchase be entered into with the at- 
torney, unless there be an express stipulation in the con- 
tract that the concurrence of the principal shall not be 
required. So at least, the practice is taken to be ; for 
it does not follow that by entering into a contract with 
an agent who is authorised to sell, and even to convey, 
but who perhaps may treat with several persbns before 
he meets with an actual purchaser, the latter shall be 
deprived of an unobjectional conveyance from the prin- 
cipal, merely from his knowing that the vendor has 
g^ven power to the agent to sell ; for the vendor may by 
a letter, still on the road, have countermanded the au-^ 
thority to convey, though he could not after an agree- 
ment executed countermand the authority to sell. 

Lord Hardwicke says, therie is no instance in the 
courts compelling a purchaser to take a conveyance by 
attorney ; the power may be revoked the next moment, 
and that revocation may be notified to the attorney 
without the purchaser's knowing it, and then the con- 
veyance would be void, and the purchaser's only remedy 
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would be a suit in equity^. So in a late case, Sir 
John Leach, V. C. observed, that although at law a 
conveyance by power of attorney cannot be questioned, 
yet as it imposes a greater, difficulty of proving the title 
on the purchaser, and may expose him to a question 
whethfer the power of attorney had not been revoked, 
a court of equity, where the vendor comes for its aid 
on a sale, Will compel him, if it can be conveniently 
done, to execute the conveyance in person'. 

So if A, contracts to sell an estate to B., and before 
the conveyance is executed, he departs for the continent, 
leaving a general power of attorney with C. to execute 
the conveyance to B. when the purchase is completed ; 

B. may object to take a conveyance so executed, — ^he not 
having agreed to take any other than a conveyance 
from the principal. But if A. bfeing abroad, either 
transmits to or leaves with C. a general power to sell 
and convey an estate, which B. purchases, treating with 

C. as 'attorney, and knowing that his principal is abroad, 
then on cdmpletion of the purchase, can B. object that 
the vendor does not execute in person ? If the agree- 
ment for purchase be in the name of the principal, and 
the contract is, that Ae shall convey &c, the purchaser it 
is apprehended, may resist specific performance of his 
fe6ntract, unless he obtain the actual execution of the 
vendor to his coilveyance, but he could not compel the 
Vendor to execute in person ; for he is out of the kingdom 
and not within th'e jurisdiction ; and he has no remedy 
Against the attorney, who himself commonly engages 
fdr nothing* The purchaser at the same time knew he 
wa& dealing with a person whose acts were open to this 
objection, and he must therefore either rescind his con- 
tracit, ot consent to take the conveyance as he did the 
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agreement^ by attorney ; Or if he will have the vendor's 
signature^ he must be at the expense of procuring it, by 
sending out a trust-worthy hand to attest the execution 
of the deed by him, though ordinarily the expense of 
executing the conveyance does not fall on the purchaser. 
In such case, the precaution should have been taken of 
inserting an express stipulation in the contract, that the 
vendor's signature should not be required, which, how- 
ever, would perhaps have deterred many persons from 
buying the property. 

Hence it appears how little service these general 
powers are for any other purpose than the manage- 
ment of the lands. A trustee for sale, having the legal 
estate and ample authority to give a valid receipt for 
the purchase money, is the only person qualified to take 
a property to market in the absence of the owner. 

Lord Hardwicke in the case above alluded to, says 
that a purchaser may be put to many difficulties by 
taking a conveyance by a power of attorney, for the let- 
ter of attorney may be lost, yet the party is obliged to 
prove it and the execution of it*. This I presume only 
means, in case the power, or the deed executed under it, 
or the title of the purchaser be subsequently drawn in 
question in court. If a deed ten or twenty years old 
executed by attorney occur in a title, the due execution 
of both the deed and the letter of attorney, is presumed 
by the Conveyancer, if they appear to be properly ex- 
ecuted and attested, and the possession of the land, and 
of the deeds themselves have gone accordingly. The only 
point he requires proof of is, that the grantor was alive 
when the attorney set his hand and seal to the convey- 
ance. This is proved by an affidavit that he is still alive» 
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or by a certificate of his burial. Beyond that, the pre- 
sumption in so solemn a matter is^ that omnia rite et so- 
lemrdter acta ; — a presumption fortified by a late case*, 
where the forgery of a power of attorney was visited with 
the severest punishment the law can infliict. And there- 
fore on a subsequent sale of the property, the difficulty of 
proving the grantor's existence at a given time is not 
very great, especially if the evidence produced on the 
former sale be preserved. 

On a bill for specific performance against the pur- 
chaser, he must shew some cei-taln objection to the title, 
whereon the Master may found his report that the title 
is bad or doubtful. — The Master does not require all the 
deeds abstracted to be proved or even produced before 
him, unless the order runs that the abstract be examined 
by him with the deeds, which is very unusual, — ^the ab- 
stract alone being the ordinary document proceeded upon 
in the Master^s office, and if the deeds are ordered to 
be produced, the Master does not require them to be 
proved, the presumption being in favor of such solemn 
instrumenta, until the contrary is shewn. And there- 
fore it lies with the purchaser to prove his allegation 
that a particular deed is infected with fraud, or that 
the grantor died or otherwise revoked the power prior 
to its execution by the attorney. Then the Master does 
not enquire whether this be so or no, but requires the 
vendor to furnish him with an answer to that objection, 
which, if he cannot do, the report passes that the title is 
objectionable. On exceptions to that report, an issue 
may be obtained to try the fact before a jury, but the 
formal proof of the execution of the documents them- 
selves, is not usually gone into in passing a title, either 
in the Master's office or in the Conveyancers' chambers. 
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In an ejectment against a tenant holding over^ the 
landlord puts in the lease, or shews an existing tenancy 
which has been regularly determined, either by notice 
to quit, or by expiration of the term ; upon this he will 
be entitled to recover, without proof of all the links in 
his title for the last thirty years. This excuse of proof 
arises from the privity which once existed between the 
lessor of the plaintiff and the defendant, and the prin- 
ciple that the tenant shall never gainsay the title of his 
landlord to whom he has paid rent, or whose right he has 
otherwise acknowledged. But if after the ejcpiration of 
the term and beforie the entry of the landlord, or even 
during the existence of the lease, a stranger steps in, or 
the lessee himself disclaims the tehandy of th^ landloi-d 
and claims to hold adversely to him, then the landlord 
m bringing his ejectment, must prove his title, and the 
several deeds and documents Composing it. 

' This he does by shewing, that either he hifiiself oi^ 
the person under whom he claims has been in actual 
possession or receipt of the rents and profits Vithin 
twenty yeArs preceding the date of the action brought. 
Having proved that, he next proceeds to prove all the 
intermediate deeds and conveyances and other acts of 
title from that timd, in the usudl way, but it is not, in 
thid action necessary for him to prove a title anterior 
to that possession by productiV)n and proof of all the 
conveyances for the last thirty yefett-s. To prove the 
siibsequent title, he makes ph)fert of the coftVeyailces 
from the last possessor to himself, and provfes the due 
eit^cution of these documents by the attesting* witnesses. 



\ . 



If any of these deeds' are executed by attorney, then 
as the letter of attorney is itself a recdbt deed, the lessor 
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must prove the due execution of that instrutnent also", 
which, if executed in this country, can be easily done 
by the viva voce testimony of one of the subscribing 
witnesses ; but if. it be executed s^broad in presence of 
foreign witnesses, it will require authentication by a 
notary' public, and an affidavit verifying the signature 
of the notary^; though in Chufch's Case it was said, 
that the notarial certificate and seal, verified by the 
British Consul, were not sufficient proof of the execution 
of a power in Aiherica, without an affidavit by one of 
the attesting witnesses also^. It must also be shewn 
that the grantor was living at the timfe his attorney exe- 
cuted the deed ; for a presumption that he was living 
cannot be made in this case more than in any other^ 

Thus much it was necessary to remark, to shew the 
nature of the difficulties to which' a purchaser is exposed 
in taking a conveyance by attorney. He will not on 
a future sale be put to much inconvenience or expense, 
if on his own purchase he insist on and preserve the 
proper evidence. - 

It has been recommended to take a covenant from 
the attorney that the powei* is not revoked, to remain 
in force till the deed be confirmed by the principal. No 
purchase, unites obliged, would willingly take a con- 
veyance from or pay his money to an attorney, however 
ample his power ; but if he is obliged to do so, the above 
recommendation does not seem an improper precaution, 
if it can be obtained, but if the purchaser has placed him- 
self in a situation in which he would be compelled to 
take a conveyance by feittomey, the attorney would un- 
doubtedly resist this requisition, and the purchaser as 
surely could not enforce it. 
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It should also be observed, that the execution of 
powers cannot be delegated to an attorney *. Persons 
having powers or authorities, such as powers to lease, or 
to sell, or to whom personal rights of consent or dis- 
cretion are given, cannot, unless there is a special pro- 
vision for this purpose, execute an effectual deed under 
such powers otherwise than in person y. 

Powers of attorney are more frequently used in the 
completion of purchases of copyhold lands, than of 
freehold estates. The surrender however to a pur- 
chaser, which is in fact, the conveyance of copyholds, 
is seldom, if ever, made or accepted by attorney, but the 
admission of the purchaser, which is an act merely per- 
fecting his conveyance, is often performed by attorney ; 
and to this, there is little or no objection, as on a future 
sale, if he be allowed to surrender, that is a virtual 
admission, and so it is unnecessary to prove that he 
was alive when his attorney prayed for and obtained 
his admission. The principal point in these cases, 
is to see that the surrender, if made out of court 
before two tenants, or before a deputy steward, is duly 
presented and surrendered at the next court ; this how- 
ever, is not the subject of the present essay. 

So seisin may be delivered and received on a feoffment 
by attorney, without any material objection to the con- 
veyance, further than that the necessity it occasions of 
preserving and giving evidence of the existence of the 
parties at the time the powers were acted on. 

That a power remains unrevoked till the contrary is 
shewn, is a necessary inference ; and a court would not 
presume a revocation of a power if acted on within a- 
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reasonable distance of time from its date, without some 
ground to induce such presumption ; the requisition as to 
the donor's existence, seems indeed to rest on such gra- 
tuitious assumption ; but as instances of the uncertainty 
of life are so abundant, it is not unfair to say, ^ if you will 
prove that the donor was living on the day his attorney 
executed the conveyance, or delivered the seisin &c, I will 
pay you the purchase money on delivery of the deed, if 
by your power you have ample authority to receive it 
and to g^ve me a complete indemnity and discharge.' 

A conveyance then executed by attorney should pro- 
perly be delivered as an escrow, to be handed to and 
accepted by the purchaser, on proof of the donor's ex- 
istence at the time of execution. With this, it remains 
to be decided, whether a purchaser, aware originally 
that he was treating with an attorney and not with the 
principal, can resist specific performance of his contract 
for want of the principal's signature to his conveyance. 
The Bank of England does not usually require any evi- 
dence of the existence of the principal at the time the at- 
torney demands to act on the power ; and it is presumed, 
a purchaser could not resist specific performance on the 
ground of another person conveying for an absent or 
incapacitated trustee, under the direction of the court 
by virtue of the late act *. 

It may not be amiss to add in connection with this 
subject, that a power is revoked by death'; by the mar- 
riage of a feme^ ; by the principal's interfering with the 
matters deputed to the attorney*^ ; by the principal's 
bankruptcy or insolvency**; as well as by actual revo- 
cation ; all of which are complete from the acts done 
without any communication to the attorney « ; the in- 
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stant those acts are committed or executed^ the power 
is at an end ; and the power being altogether a volun^ 
tary instrument (except when given as a security 
for the payment of money), the court of chancery 
has no jurisdiction to prevent a revocation^; but the 
acts already done under the power for valuable consi- 
deration are binding on the principal ^^ as also are those 
in Jieri ; such for instance, as a contract for sale which 
the purchaser could have compelled the principal to 
have . performed. But a power given to a creditor or 
mortgagee as a security, is irrevocable to the extent of 
the debt^. 

An authority to execute a deed must be by deed '^ and 
it will require a deed stampi ; but its revocation may be 
by parol K On the execution of the deed the power 
should b^ given up to be annexed to or accompany the 
conveyance. If therefore the attorney has more to per- 
form than the sale and conveyance of the particular estate 
sold, he should be furnished with two p^rts of the power, 
in order that on giving up one, he may retain the other 
himself, on which the purchaser should see endorsed a 
memorandum, that it has been executed in part by the 
sale to him. If this precaution has not been taken, 
he should require an attested copy of the power and a 
similar endorsement. 



7..-,(y ^^ Proof of Counterparts. 

That a deed is a counterpart is discoverable in some 
degree by the stamp it bears. Deeds are not always 
endorsed counterparts when in fact they are so ; and 
now the stamp laws require the same duty on counter*- 
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parts as on originals^ ; but under the earlier stamp acts, 
a common deed stamp only was required on the former, 
if the latter were impressed with the proper ad valorem 
duty. It was then not uncommon for a purchaser to 
take a conveyance by lease and release and also by bar- 
gain and sale enrolled, — a course which has led to one 
direct fraud, within the writer's limited experience. 

In the case alluded to, the estate was part of a larger 
one, and the title-deeds were retained by the owner oC the 
larger portion of the lands. The purchaser being in 
want of money deposited the lease and release and a set 
of attested copies with his bankers, and afterwands ex- 
ecuted a mortgage to them, as a security for his balance. 
At a sub^quent period, he procured a second set of 
attested copies, and with them and the bargain and sale 
made out his title to the satisfaction of a second mort«- 
gagee, who lent his money quite unconscious of the 
first incumbrance. On paper, a fair abstmct^of title 
was deduced, and a good and valid conveyance set 
forth to the mortgagor by bargain and sale duly en- 
rolled. The abstract, as is sometimes the case, had not 
been examined with the deeds prior to its perusal by 
counsel ; so that no notice was taken of the stamp on 
the counterpart, which would in all probability have 
led to a knowledge of the original conveyance by lease 
and release. The interest becoming in arrear, and the 
mortgagor having taken up a pennanent residence on 
the' continent, resort was had to the remedy by eject- 
ment, when the first mortgage was discovered, which 
was found to exceed, with principal and interest, the 
value of the property. The mortgagor was a titled 
person, and so palpable a fraud was never contemplated; 
but he was a total stranger to the second lender and 
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his solicitor ; and it aftei-wards appeared that the soli« 
citor employed by him in this transaction was not his 
regular solicitor, but a stranger selected for the occa- 
sion. These circumstances are merely mentioned to 
shew the caution requisite in dealing with persons re- 
siding out of one's own neighbourhood. 

But to return, — Counterparts or copies for the use of 
the party, are now required to be stamped with the same 
duty as the originals. The framers of the stamp act do 
not seem to have contemplated the probability of one 
party taking two copies for his own use to secure him- 
self by enrolment against the loss or destruction of one. 
The words of the act evidently refer to ^either of the 
other parties than the principal* taking a copy and not 
to the principal himself taking two copies, though the 
words are general enough to embrace that case, as also 
the case where there are two or more grantees, and each 
takes a copy. To make that copy of any service in evi- 
dence, it should be stamped and executed as an original, 
it is then indeed an original document, and entitled to 
all the credence of the one first executed. So if the 
family or trustees of the gentleman, require a counter- 
part of the settlement, which is the property of the trus- 
tees of the lady, it must be executed and attested as an 
original, and not as heretofore on a common deed 
stamp. But counterparts of leases form an exception 
to this rule by express provision of the statute, and it 
has lately been decided, as to the degree of credit this 
counterpart is entitled to, that in an action between 
lessor and lessee, the counterpart being proved, it can- 
not be objected that the originq.1 is on an insufficient 
stamp ^. 
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If a deed be marked as a counterpart, the Convey- 
ancer requires the abstract to be examined with the 
original ; or if it be alleged that the original is lost, 
then he calls for the same strict proof as a court would 
require to let in the secondary evidence of the coun- 
terpart. The suspicion of a deposit of the original, will 
be more or less intense, as the deed is of greater or less 
importance to the title, or is of antient or modem date, or 
as the circumstances of the borrower or seller appear by 
reputation more or less involved. To let in the evi- 
dence of a counterpart, it should be shewn that diligent 
search has been made for the original deed amongst the 
papers and repositories of the persons in whose custody 
the deeds now are or may have been, and this should 
be attested by an affidavit ; or the more satisfactory evi- 
dence is, that the deed has been destroyed by fire, by 
damp, by vermin, or by some other casualty. 

In a case just laid before the writer, it is stated that 
the parson's greyhound had made her nest in the chest 
containing the parish registers, and that, as the Rev. 
gentleman had a greater affection for the progeny of his 
companion than the offspring of his parishioners, the 
requisite registers of baptism, &c. had become oblite- 
rated and partially destroyed. In another instance^ 
a tradesman quite unacquainted with the nature of 
parchment, invested his money, on retiring from busi- 
ness, in the purchase of land ; the title to which being 
satisfactorily proved, the conveyance was executed, and 
the deeds handed over to him. He was told they were 
of importance and should be kept in a safe place. After 
due consideration, he considered the cellar as least ac- 
cessible to fire, and having procured an iron chest, with 
treble locks, &c. consigned them to a remote comer of 

£ 
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his best wine bin^ a spot only visited on high days and 
holidays. It occurred that during the winter months 
the cellar was overflowed, and the water entering at the 
key holes and crevices of the iron chesty had no such 
means of escape. In the following spring some occasion 
called for inspection of the deeds ; when it appeared 
that these 'sinews of the land/ as Lord Coke calls them, 
had become so saturated with moisture that the writing 
was nearly obliterated; but to mend the matter^ they 
were laid before a fire to dry; the consequence was, they 
became so scorched and crimp that they crumbled to 
pieces on the least attempt to open or fold them up.— ^ 
A sad dilemma was thus involved ; but evidence of these 
facts, supported by the affidavit of an uninterested per- 
son, would more satisfactorily let in the secondary evi- 
dence of copies and counterparts, than any allegation 
that the deeds were lost or mislaid ; that, indeed, is an 
extremely suspicious averment prima facie, and requires 
great respectability of character, and fall and convinc- 
ing proof to entitle it to belief. 

Lord Hardwicke on this subject says, — If an original 
deed be lost, the counterpart may be read, and if there 
be no counterpart forthcoming, then a copy may be 
admitted, and even if there should be no copy, parol 
evidence of the deed may be given, and of the manner 
of its loss, unless it happen to be destroyed by fire, or 
lost by robbery, or by any unforeseen or unavoidable ac- 
cident; these are sufficient excuses themselves: but then 
the copy must not be inconsistent and variant from the 
title which is set up by the party who claims under the 
original deed, as it was in the case before him ; for the 
limitations under the copy were different from those set 
out in the pleadings''. 
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So Lord Holt held^ in the 3d. of Queen Anne^ that the 
counterpart of an antient deed which might be lost^ 
was good evidence of the original with other circum^ 
stances^ but not of itself without other circumstances ; 
but a counterpart of a deed leading the uses of a fine 
was of itself good evidence ; and he remembered a case 
in Lord Hale's time^, where the counterpart of an an^ 
tient deed was admitted in evidence; and a special 
verdict being founds stating the original deed^ it con- 
cluded Sprout by the counterpart it did appear.* And 
this he said^ was so done to preserve the precedentP* 
The circumstances here alluded to^ are those respecting 
the loss of the original deed^ without which, it is now 
pretty clear that the secondary evidence of the coua-^ 
terpart cannot be let in. 

In Sir Wm. Pole*s case, it Was Well said in argument^ 
that to induce the court to read a counterpart, it should 
be shewn that the original is lost, or that it is in the 
adversary's hands ; it should also appear that possession 
has gone according to the deed ; if not, a very good 
account should be given Why it has not accompanied 
the deed<i. And this evidence respecting the loss of the 
original, the Conveyancer requires as well as the court; 
and the antiquity of the counterpart is immaterial iu 
this case, though in court, if the counterpart produced 
be thirty years old, evidence of its execution would not 
be requisite. 

But it should be observed, that where counterparts 
are executed, and each party has the custody of a 
copy, one party cannot compel inspection of the other's 
part if he has lost his own. Thus, where two parts 
of a deed of charter-party had been executed, and 

s2 
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one part had been lost, the court of Common Pleas re- 
fiised to compel the charterer to grant inspection and a 
copy of the other part '. So where two parts of a lease 
i^ere interchangeably executed^ and the part in the 
keeping of the plaintiff was lost, the court would not 
interfere to compel the defendant to permit the plaintiff 
to inspect and take a copy of that part which' was in 
his possession '. 



SECTION IV. 

Of the proof of Particular hinds of Deeds. 

1. Feoffment. 8. Lease and Release. 

2. Bargain and sale. 9. Appointment. 

3. Covenant to stand seised. 10. Deeds to lead and declare uses. 

4. Gift. 11. Fine. 

5. Grant. 12. Recovery. 

6. Exchange. 13. Private and Local Acts. 

7. Partition. 14. Inclosure. 

15. Settlement. 



\.' "Feoffment. 

On a feoffment it is necessary to observe that livery 
of seisin is endorsed. The actual endorsement is seldom 
if ever abstracted, though as the virtue of the conveyance 
is derived entirely from the regular performance of this 
ceremony, a literal copy of the memorandum would 
not be misplaced in a properly prepared abstract. The 
court, on proof of the execution of the deed, presumes 
that the endorsement as to the livery of seisin is correct, 
if possession has gone accordingly and is consistent 
with the deed ; but if possession has not gone with the 
provisions of the deed, livery must be proved ^ The 
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Conveyancer makes a similar presumption^ and if it be; 
stated in the abstract that livery of seisin is endorsed, 
he takes for granted that it was properly performed. 
If the lands lie in different counties, it may be proper 
to inquire, if livery was given in each county, as without 
a separate delivery for each county, the feoffment would 
on the face of it, be informal and defective ^, unless it 
be of a manor which lie6 within two counties, and then 
it seems, livery in one county will suffice for both % and 
as the lands over which the manor extends, will pass by 
the word * manor' in a deed'^, livery of seisin of the 
manor as a corporeal thing, should pass all the lands in 
both counties ; but a Law-writer of great and deserved 
repute, entertains some doubt on this inference ^. 

A feoffment sometimes appears to be made by deed 
poH. This anomaly often puzzles the noviciate; he 
will however find, that a feoffment in the name of 
the gvtmtor only, will be as available as one made by 
both parties, if livery of seisin be properly performed, 
upon it y. 

If it turn out that seisin was not duly delivered on 
the feoffment, then the grantee may allege, that the 
deed operated as a release, and by proving the lands to 
have been in the occupation of a tenant at the time the 
feoffment was made (even if the occupier be only 
tenant from year to year), that will be sufficient to sup- 
port the deed as a release of the reversion, which lies in 
grant and not in livery*. But a tenancy at will would 
not support a release, as the grant would be a determi^ 
nation of the will ; nor would an interesse termini, as 
there, the party has no estate, but only an interest till 
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entry*. If the lands were not in the occupation of a 
tenant, the feoffment may still be supported as a cove- 
nant to stand seised^ if there were any relationship be- 
tween the grantor and grantee or their wives ; although 
such relationship be not stated in the deed, nor any re- 
ference be made to ^ other considerations/ and although 
as it should seem, a money consideration be apparent 
as part of the motive for its confection. This subject 
has lately been mooted in a case which came before the 
King's bench in Ireland ^ ; that case, however, does not 
go quite the length of the foregoing propositions, but it 
will be found, it is believed, that the courts will strain 
every point to support, rather than destroy, the obvious 
intention of a solemn assurance ^ And the courts have, 
after a period of twenty years quiet possession, pre- 
sumed livery, where there is nothing to rebut that pre- 
sumption, but when there is an informal or an insuffici- 
ent delivery of seisin, there, a presumption that livery 
was coiTcctly made, cannot arise in the £5u?e of an 
absolute imperfection. 

Upon proper and direct evidence of these facts. Con- 
veyancers have little hesitation in accepting titles thus 
circumstanced, if possession has gone accordingly, and 
the title deeds are forthcoming. And it is apprehended 
that a purchaser could not object to a title because a 
particular deed does not operate in the exact technical 
mode intended, if it has legal effect in some other 
unobjectionable way. It should however be remem- 
bered, that deeds resting on this latter kind of construc- 
tion, are in the nature of voluntary conveyances, and if 
of recent date are exposed to cavil by creditors and 
subsequent purchasers, if any ; but if possession be 
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delivered to the purchaser, and the grantor has been 
dead some time, little risk will be encountered from 
a blemish of this sort. 



2. — Bargain and Sale, 

This description of assurance is not very common in 
abstracts. In making a tenant to the praecipe for suf- 
fering a recovery of property about to be sold in lots, it 
is frequently recommended to convey the freehold to 
the tenant by bargain and sale, in order that by enrol- 
ment, the whole assurance may be on record, and the 
expense thereby saved of giving attested copies of a 
voluminous deed to the purchasers of the different lots ; 
but even then the holder of the deed and of the exem- 
plification of the recovery, must enter into a covenant 
for production of them ; for though they are of record, 
the bargain and sale itself, and the exemplification under 
seal, are the best and first evidence of these assur- 
ances; and it is observable, that by the common law, any 
deed may be enrolled for safe custody^ ; so that a te- 
nant to the praecipe need not necessarily be made by 
bargain and sale to procure the advantage of enrolment; 
any other assurance will do as well ; consequently the 
risk of non-enrolment within due time (a risk very con- 
siderable in large offices amid the pressure of business) 
need not be sustained ; but whether a deed thus vo- 
luntarily enrolled could be called a document of record, 
may be questioned : I should think it would. 

It is said by Gilbert, C. B.« that an enrolment of a 
deed is not a record, because it is not the act of the 
court, but only a private act of the party authenticated 
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by the court. This observation is addressed to the 
strict legal meaning of a record, which Conveyancers 
disregard, and they for distinction sake, call all deeds of 
record which are enrolled in any court of record : and 
of these, purchasers according to the usual and common 
practice are denied attested copies, inasmuch as they can, 
by appealing to the enrolment, obtain the more direct 
evidence of an original and legally authenticated copy, 
which by a curious perversion is esteemed in court of 
greater value than the original ; for the copy produced 
in evidence must be proved to have been examined with 
the enrolment, not with the original. The observations 
of the learned Chief Baron, if admitted in the force of 
a first impression, apply as well to deeds which require 
enrolment by law as to deeds voluntarily enrolled, and 
of the former it is clear a purchaser is not entitled to 
attested copies ^ 

In an abstract of a bargain and sale, the proper pre- 
cautions are, to see that it is founded on a money con- 
sideration f^ ; that no use is limited on the seisin of the 
bargainee but such as is intended to be a trust ^; 
and that the deed itself has been duly enrolled within 
^six lunar months of its date '. That the bargain and 
sale is indented, and that the enrolment is on parchment 
(two express requisitions by the statute), are presumed 
until the contrary appears ; nor can the endorsement of 
enrolment be averred against, though written on an 
erasure i ; but it is a high misprison in an officer to alter 
the enrolment without the sanction of the court. 
Nevertheless, it has been decided under the annuity act, 
that if a correct memorial be incorrectly enrolled, and 
after some years the officer of the enrolment office dis- 
co vei*s and rectifies the error, before any proceedings are 
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commenced to vacate the amiuity^ the court finding the 
enrolment right when they call for it, will not enquire 
ti?A€» the entry was made ^. A deed of bargain and sale 
enrolled under the statute 27 H. 8 c. 16, has been rightly 
enrolled as of the day when it was brought into the en- 
rolment office, although delivered to a porter in attend- 
ance there after office hours, and not minuted by the 
clerk or in fact received by him, till two days afterwards^ 

A bargain and sale not duly enrolled may nevertheless 
operate as a grant, if the occupation of tUeJand be in 
a tenant and a pecuniary consideration is stated or ac- 
tually has been paid"^; the deed though unenroUed, 
is evidence of a binding contract in equity, for the 
statute does not declare it absolutely void \ 

The Conveyancer however never accepts a title as 
marketable without the legal estate ; and he leaves to 
the vendor the expense of repairing a defect arising 
from any want of enrolment, by procuring from the 
bargainor or his ^» heir, a conveyance of the legal es- 
tate, or compelling such conveyance, if need be, by suit 
in chancery. Nevertheless the purchaser is not bound 
to wait till the determination of the suit, if he be not so ^ 
inclined ; and he may declare dff his contract if the 
inor refuses to join in the conveyance. 



At law, the endorsement of enrolment on a bargain 
and sale, is considered sufficient evidence of the due 
execution of the deed without further proofs ; for the 
law requiring enrolment, and the authentication of the 
deed being entrusted to a proper officer, (who, though 
not expressly required by the statute, does always 
insist on the attendance of one of the parties to ac- 
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knowledge it before him), it is supposed he would not 
wilfully aflix his signature to a counterfeit instrument; 
but this presumption is made only as against the par- 
ties ; and where a deed, purporting to be the deed of 
several, is enrolled on the acknowledgment of one 
alone, (and this is sometimes done upon the acknow- 
ledgment of a mere nominal party, whose name is in- 
troduced for the very purpose) ; it would be manifestly 
inconsistent with the plainest principles of justice to 
admit such enrolments to be evidence against those 
who have not acknowledged the deed, without proof of 
their execution of it ; as for instance, to receive a deed 
acknowledged by a bare trustee, without proof of ex- 
ecution by the owner of the inheritance p. Accordingly 
we find it ruled, that such a deed declaring the uses of 
a fine must be duly proved \ 



3.— Coveffaii/ to itand msed* 

This is a very unusual document at the present day ; 
and even sixty years ago it was seldom resorted to ; so 
that its occurrence in abstracts is not very common 
now. This species of assurance is purely voluntary, 
and must be founded on the consideration of blood or 
marriage, as a bargain and sale is on money or money's 
worth. Most deeds will operate in this way, if made 
between relations, although other considerations are 
expressed, and no other consideration is referred to ; 
but it is not settled what degree of relationship is suffi- 
cient to substantiate the consideration. It certainly is 
not that near propinquity which raises a moral obliga- 
tion to provide for and maintain the object ; for there is 
no such obligation on one man to support his brother^ 
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nor could the parish compel a brother to msdntain all 
or any of his pauper fraternity^ yet the consideration of 
brotherly affection will support a covenant to stand 
seised. Perhaps the scale of relationship may be held 
to extend to the third degree and embrace second 
cousins ; but it may be doubted whether it would hold 
as to third cousins, who may intermarry. 

The Conveyancer never requires actual proof of the 
consideration mentioned in the deed ; and therefore if 
a relationship be expressed, a purchaser cannot, I take 
it, insist on actual proof of the fact ; but if the relation- 
ship be not expressed, then, I apprehend, a purchaser 
may imd should require actual proof of the consanguinity 
or relationship by marriage, if it be averred. 



A gift also is a voluntary conveyance ' ; and if it be of 
late date, it is proper to enquire, whether the grantor 
was indebted at the time ; if it be answered, he was not 
indebted, the purchaser, it is conceived, must rest satis- 
fied with that negative reply, unless he can shew that 
the grantor was and still continues indebted; for 
these deeds are not absolutely void, but only voidable as 
3gainst creditors and subsequent purchasers for value. 

It may also be proper to search for judgments against 
such a vendor ; and as a voluntary conveyance may be 
defeated by a subsequent conveyance for value made by 
the grantor himself during his lifetime *, a title depend- 
ing on such an instrument cannot be safely accepted 
until after his death, and therefore it is proper to enquire 
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whether the grantor is dead or alive ; if dead^ a certificate 
of his burial should be called for ; and this certificate 
could, I should think, be insisted on. A certificate of 
the burial may also be necessary to shew the age of the 
party, which all modem registers do. If the grantor 
were at an advanced age when he executed the deed, it 
may be proper to enquire if he was of sound mind, and 
clearly capable of making the gift*. Voluntary con- 
veyances by traders are very exceptionable documents, 
and require rigid investigation, particularly if of recent 
date \ A deed of gift, not to take effect till the grantor's 
death, is clearly testamentary ; as is also a deed to the 
use of himself for life with a power of revocation ^. 



5.— Groa/. 



The term ' grant' is used to express the operative part 
of all deeds, as well as to designate one particular kind 
of conveyance. Thus a feoffment, fine, recovery, lease 
and release, bargain and sale, covenant to stand seised, 
and even a lease, are all said to operate by grant ; but 
the simple grant at common law is complete with- 
out any of the ceremonies peculiar to those species of 
assurance. It does not require enrolment, nor a prior 
lease for a year, nor the consideration necei^ftary to estar- 
blish a covenant to stand seised to uses. Livery of 
seisin is altogether incompatible with it, and it is not a 
matter of record. Reversions and incorporeal heredita- 
ments lie in grant, and it is to this description of pro- 
perty only that assurances of this kind expressly apply. 
The evidence respecting its execution is not peculiar, 
but like that on other deeds, is presumed until the con- 
trary is shewn. 
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The operative and effective part in this description of 
assurance^ is the word ^ grant/ which it has been 
thought^ of itself creates a waiTanty. In consequence 
of that opinion, trustees are usually advised not to con- 
vey by a deed which contains the word ^grant/ for fear of 
warranting what they have no interest in ; but it is now 
agreed^ that this word, when used in a conveyance of 
an estate of inheritance, does not imply a warranty. 
Lord Coke distinctly observes, that the word ^ grant* 
does not create a warranty^ ; and it is difficult to con- 
ceive how a contrary opinion could prevail. Trus- 
tees are also now generally further protected by the 
words * by way of release or other assurance only and 
not of covenant or warranty,' usually introduced before 
the grant by them. 

Lord Coke also says, that the words ^ gift and grant" 
may amount to a feoffment, a lease and release, a confir- 
mation, a surrender, &c. and it is in the election of the 
party to use them to which of these purposes he will ; — 
but that a release, confirmation, or surrender, &c. can- 
not amount to a grant, &c. nor can a surrender amount 
to a confirmation, or a release, &c. because these are 
proper and peculiar conveyances, destined to a special 
end ' ; nevertheless the words ^ limit and appoint," have 
been held to amount to a grant 7. 



Under an exchange at common law, perfected by 
actual entry, Conveyancers usually require not only the 
title to the lands taken in exchange, but also the title 
to the lands given in exchange. They do not appear to 
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be furnished With any decided case^ authorising them to 
insist on this double requisition ; and^ neither in Coke 
upon Littleton^ nor in Sheppard^s Touchstone is the 
point distinctly noticed •. The implied warranty is 
certainly an objectionable feature in an exchange; 
for if the title of either party be defective^ the other 
may on eviction re-enter on his own land^ t hough i t 
may have since been sold and conveyed away to a bona 
fide purchaser for valuable consideration ; whose only 
remedy would be an action for damages to the amount 
of the loss he may have sustained^ or a tedious and ex- 
pensive process of law on a trial of right to recover back 
the lands g^ven by his vendor in exchange. 

A title so circumstanced cannot be pronounced 
marketable ; but the question is whether the onus is not 
thrown on the purchaser^ to shew some defect in the 
title to the lands given in exchange^ before he can suc^ 
cessfuUy resist specific performance of his contract for 
the purchase of the lands taken in exchange. That ques- 
tion has not been mooted in court : it involves the en- 
quiry incidentally^ how far the vendor can insist on the 
production of the deeds of the other party to the ex- 
change for the avowed purpose of enabling the pur- 
chaser and his legal advisers to discover a flaw in that 
title : then if any defect appear^ does it belong to the 
vendor to repair the title to another person*s estate ? 

Unless there were covenants in the deed of exchange 
to produce the title deeds^ it would not be prudent for 
the person who has the lands given in exchange^ nor 
can he^ it is submitted^ be compelled to suffer his deeds 
to be inspected, in order to discover a defect in them to 
his own prejudice; it might expose him to a bill in 
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equity for a discovery, a consequent action of ejectment, 
and ultimately perhaps to the loss of his estate, even after 
spending a large sum of money in improvements \ It 
therefore behoves persons making exchanges, to ^eseiTe 
abstracts and attested copies of the title to the lands 
given in exchange, as ali9o a covenant to produce the 
original deeds as occasion shall require ; that covenant 
however, would not bind the lands in the hands of a 
sub-purchaser ; and the general right to inspect another 
person^s title deeds which do not relate specifically to 
the property of the party making that requisition, is a 
point that remains to be decided. 

From the tenor of these remarks, it is obvious, that 
any mode of escaping from the inconvenience attendant 
on a common law exchange should be adopted. This 
may be done by mutual conveyances taking effect 
under the statute of uses, and by that means also the 
necessity of a formal entry mil be obviated. It is best, 
I think, to comprise both conveyances in one deed j 
making two parts, both ori^nal. The consideration 
is then manifest on the face of the instruments, and 
the covenants being qualified, each party takes upon 
himself the risk of the other^s title; which it is assumed 
he has previously inspected ; there will consequently 
be no occasion for a covenant to produce deeds, if the 
titles relate exclusively to the lands in exchange ; t>ut it 
they relate to other lands also, then a covenant by the 
party retaining the deeds to produce them, will be 
essential. 

As to exchanges under inclosure acts, it seems ad- 
mitted that a re-alhtment of the land cairies with it 
no change in the title of the owners, the local act gene- 
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rally declaring that the allotments shall be subject to 
the same uses^ &c. as the lands in respect of which they 
are awarded. This is very clear and incontrovertible 
when* the act authorises allotments in exchange, but 
when the local act does not contain this clause, a 
doubt may be entertained whether the same reasoning 
applies. 



1 .^"Partition. 

The same warranty is implied on a partition between 
coparceners as on an exchange. If either party be 
evicted of his share by title paramount, he may insist 
on a re-division, and claim an equal share in the re- 
mainder of the property not recovered by such para- 
mount claimant ^. This of course, can only apply where 
there are different estates held under different titles ; if 
the subject of partition be held under one title, then if 
the superior claimant selects one party, and in favour 
spares the other, can the dispossessed individual recover 
a moiety of the grace and favour bestowed on his com- 
panion ? This however, is beside the subject of the pi*e- 
sent essay. The real question is, whether in a title de- 
rived through a partition, the purchaser has a right to re- 
quire clear proof of a marketable title in the other allot- 
ments ? If any of the original parties to the partition 
still retain their shai*es, then it is said to be proper to 
investigate the title to those shares ; for as to them, the 
implied warranty continues ; but as to such of the par- 
ties as have aliened in fee, this precaution it is thought, 
may be safely dispensed with ; for that the privity of 
estate is destroyed by that alienation, in which event, 
says Lord Coke, the remedies under the warranty are 
gone «. 
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This warranty does not arise on a partition between 
joint-tenants and tenants in common ; for their estates 
being created by act of the party, partition was not 
compulsory between them at common law ^ ; but as be- 
tween coparceners, whose estates are created by act of 
law, partition was always compulsoiy ; and as the rule 
is, that the act of law shall injure no one, coparceners 
were not to be in a worse condition by the partition 
than they were before, and therefore aft6r partition they 
were allowed the same remedy and privity between them- 
selves as if they enjoyed the land in coparcenary. Hence 
ai'ises the difference on partition between coparceners 
and joint-tenants or tenants in common. On parti- 
tions between the latter, the title to the different pur- 
parties is never required ; and when coparceners have 
by sale, reduced themselves to tenants in common, 
the warranty on their partition is said to cease; but 
when the coparcenary continues, a requisition of the 
other titles is sometimes made, though I believe seldom, 
if ever conceded ; from the difficulties perhaps just al- 
luded to in the section on exchanges. 



S." 'Lease and Release. 

There is nothing peculiar in the evidence required to 
support the abstract of this species of assurance. The 
lease for a year is sometimes stated to be lost, but after 
a lapse of twenty years, that circumstance will not form 
an insuperable objection to the title ; — the existence of 
the lease at the time will be presumed % and if the parcels 
are stated to be in the occupation of a tenant, that is 
enough prima facie to shew that the deed has legal 
operation as a grant ^ In Ireland the lease is never 

p 



66 Proof of Deeds — T^ease and Release. CH. T, 

made, the recital of it in the release is considered suffi- 
cient evidence of its existence ^. But if the assurance 
be of less antiquity than that alluded to, the want of a 
lease for a year, cannot, it is presumed, be inferred from 
the recital of it in an English release ; for that recital 
is conclusive only against parties and privies to the 
deed containing it and their representatives,; as to 
others (including issue in tail, remaindev-men, and 
reversioners'', and not improbably creditors by spe- 
cialty), the recital, except as evidence, is wholly in- 
operative ; and as evidence, it is but of little value 
unless corroborated by circumstances. 

It has been observed that an interesse termini will 
not support a release, how then, it may be asked, does 
the lease for a year, upon which an entry is never made, 
support the release ? The answer is, tliat that part of 
the assurance which is commonly called ' a lease for a 
year,' is not in fact a lease but a ' bargain and sale,' 
which does not by the statute require enrolment, and 
the statute of uses transfers the legal estate to the 
bargainee without actual entry, — the words commonly 
used, ^ bargain and sell,' and the intent of the parties 
being, that it shall operate under the statute of uses 
and not at common law. In common husbandry leases 
the reverse is the case ; it is obvious from the words 
used and the whole tenor of the instrument, that a lease 
at common law is intended, and not a bargain and 
sale ; for although the words * demise, lease, and to farm, 
let,' would, if necessaiy, operate as a bargain and sale, 
yet the rule is, that when a conveyance may tajce effect, 
either at common law or under the statute of uses, it 
shall operate at common law, unless the intention of 
the parties appear to the contrary ; therefore if it be in-' 
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tended that a term of years should be created by bar- 
gain and sale, the words ^bargain and selF only should 
be used** 



9 . — -Appmntment* 

It is essential, on perusing a deed exercising a power, 
to revert to the deed creating the power, in order to 
observe distinctly and indubitably, that the forms and 
ceremonies thereby required have been strictly attended 
to. The attestation of deeds exercising powei-s, should 
be set forth in the very words in which they are couched; 
but this is seldom done, — ^the scribe contenting himself 
with the usual phraseology, ^duly executed and attested,' 
without taking the trouble to refer to the authority to 
€ee that its requisitions have been 'duly' complied 
with. 

In some instruments the exercise of the power and the 
granting and releasing pait of the deed are found united 
in one sentence. This is untechnical, because the ha- 
bendum following in the usual course, to A. B. his 
heirs and assigns, it becomes a question, when uses are 
surmounted on that seisin, whether they are uses, or 
whether they are tmsts. The consequence is, that if in 
such a conveyance, common uses to bar dower are added, 
they become entirely nugatory ; for the first use vesting 
in A. by the appointment, the intended uses 16 bar 
dower are mere trusts, and being limited to the same 
person who has already the legal and beneficial owner- 
ship, they are merged and drowned in that all-compre- 
hensive estate, and the same party stands seised at one 
and the same time of the immediate legal and equitable 

f2 
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ownership in the same right : his wife consequently i» 
entitled to dower. In a late case where this question 
occurred, the words of grant preceded those of appoint- 
ment, and it was certified, both by the courts of Com- 
mon Pleas and King's bench, that the legal estate did 
not vest and stop in the releasee, but passed on to the 
subsequent limitation of the uses ; consequently the 
legal estate was not oiitstanding in the releasee, as the 
master had reported J. 

The disposition of the court of King's bench was to 
marshal the operation of the words, so as to make the 
words of release apply specifically to the habendum, 
and the words of appointment, * to the uses hereinafter 
mentioned,' by which means, the limitation to the re- 
leasee was avoided, in reading the deed as to the power. 
But Bayley J. went upon the precedence of the words, 
namely, that the granting part coming first had pre- 
vented the exercise of the power, so that it was a mere 
conveyance to uses ; and in that view, this case would 
inferentially amount to an authority, for the vesting of 
the use in the releasee where the words of appointment, 
as they commonly do, precede those of release. It is 
however probable that the words will be marshalled to 
answer the obvious intenticflti of the parties in which 
ever way they may be accidentally placed. Neverthe- 
less the Conveyancer must, when the words of appoint- 
ment precede those of release, take the objection, till 
the contraiy is decided, either that the legal estate is 
outstanding in the releasee, or that the wife is entitled 
to dower ; at the same time the probabilities are, 
if the objection should ever come on for trial, that 
it will be ultimately overruled. In cases where brevity 
is an object, a short declai-ation may be added to this 
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blended mode of conveyance^ stating that the appoint- 
ment shall apply to the uses, and the reletise to the 
seisin. 

The points to be attended to in the abstract of an ap- 
pointment are, to observe that there is a clear reference 
to the power ; that the appointment is not to one person 
to the use of another ; that the donee is an object of the 
power ; and that the ceremonies required by the power 
have been complied with. Beyond that, the evidence re- 
quired by the Conveyancer in support of an appointment 
does not extend : the presumption is in favour of the 
credibility of the witnesses, and of the truth of the at- 
testation, until the contrary is shewn. 



10. —Deeds to lead and declare uses of Fines and Recoveries. 

These, as the terms import, are subsidiaiy or secon- 
dary assurances only, and are of no avail unless con- 
firmed by the more solemn acts to which they relate. 
It is a rule of law to consider the deed declaring the 
use and the instrument raising it, as one and the same 
assurance, and if the principal or original part of the 
assurance, being a matter of record, prove itself, it 
should follow that the secondaiy or subsidiary part 
should likewise need no further fcyrmal verification ; for 
it is quite evident that the parties meant to convey the 
lands to some uses, and the strong presumption is, 
that the declaration to which their signatures are at- 
tached, refeiTing to the document of record, is not 
a counterfeit declai'ation, — ^no other appearing and the 
two assurances tallying in point of date, parties, par- 
cels,, and time. In Glasscock v. Warren \ this pre- 
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sumption seeiQS to have been acted on; but in a subse- 
quent case^ all the Judges were of opinion that deeds 
declaring uses must be proved in the usual way ^ 

This actual proofs however^ the Conveyancer does 
not require. He looks to see if the recovery is suffered 
or fine levied of the term it is alleged or agreed to be ; 
that the parties and parcels correspond ; and that there is 
such a connection in point of time between the several 
parts of this compound assurance as to preclude the 
probability of the one not relating to the other : seeing > 
this^ he concludes that the declaration is the act andb 
deed of the party whose signature it purports to bear. 

When this species of assurance is executed by a mar- 
ried woman, the acknowledgment of the fine or recovery 
gives validity to her signature of the appointment of 
the use ; for the declaration being considered as part of 
the fine or recovery, it is in effect a matter of record ; 
by which species of assurance only, can a married 
woman pass any estate or interest in real property not 
settled to her separate use or appointment, or which is 
not clearly converted into personalty by a ti-ust for 
sale.s It is however worthy of notice, that if a woman 
join in a fine merely to bar dower, her signature of the 
deed leading or declaring the use is not material, as 
the dower is extinguished by the fine or recovery in 
which she joins. 

When a fine is covenanted to be levied to certain 
uses, it is competent to the parties before it is actually 
levied, to vary the uses, but then all parties must join in. 
the second declaration, and that instrument must bC: of 
as high a nature as the first ; and the fine also should 
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be levied to the same conusee, but this is not absolutely 
necessary ; and therefore where a fine covenanted to be 
levied to ceitain uses, was omitted to be levied, and se- 
veral years afterwards (seventeen), a fine was levied by 
the same conusors, pursuant to a deed declaring other 
uses, and to a different conusee ; it was held that the 
fine operated to the uses of the latter deed, and not to 
the uses of the former *^ 



11,— F«Vie. 



At law the chirograph of the fine is alone evidence 
of its acknowledgment ; for an officer being appointed 
to give out an authenticated copy, that copy will be 
presumed correct, till the contraiy is shewn. Never- 
theless an endorsement on the fine by the same officer, 
that the proclamations have been duly made, is not re- 
ceived in court as evidence of the fact ; because, though 
the chirographer is authorised to make copies of the 
agreement filed of record for the use of the parties, yet 
the statute which gives him that authority, does not 
appoint him to copy the proclamations. To prove 
them, an examined copy must be produced and 
proved by the oath of the examining party, as in: 
other cases \ 

The evidence of a record is of so high a nature, that' 
its authority is never permitted to be questioned ; and 
therefore when a chirograph of a fine is recorded, no' 
averment can be made of an error in the caption or time 
of its acknowledgment, but it must be considered as 

a 

a fine of that term in which it is recorded ®. However, 
where there is a latent ambiguity, an averment is |)er- 
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mitted to explain that, though not to contradict the 
fine P. The record of the fine which remains in the 
possession of the chirographer, is the principal record ; 
so that if there be any difference between that and the 
record which remains with the ciistos brevium, the 
record in the chirographer's office is considered the true 
and correct one X And it seems that a fine may at any 
time be exemplified under the seal of the court, which 
exemplification is of higher authority than a sworn 
copy; and like the indentures, does not require any 
other proof. But the more usual substitute for 
the indentures, is a copy examined with the roll, 
which being proved by the examiner's oath, is good 
evidence '^. 

The Conveyancer usually takes for granted that, the 
indentures of fine which accompany the deeds are true 
and legitimate copies of the record ; that the proclama- 
tions endorsed thereon were made pursuant to the sta- 
tute ; and though no signature is attached to the inden- 
tures, he presumes that the document regularly issued 
from the chirographer's office. His object is to see that 
the fine tallies with the deed leading or declaring the uses, 
and that the parcels are sufficient to comprise the pro- 
perty conveyed ; also that the proclamations have been 
duly made, if there is any supposed latent outstanding' 
right or interest in a stranger upon which the fine may 
or is intended to operate by non-claim. That the free- 
hold is in one of the parties to the fine will appear by 
the previous title. 

If proclamations are endorsed and possession ha9 
gone according to the fine, the Conveyancer usually 
rests satisfied with that endorsement, without requiring 
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the proclamations to be further verified ; and it is be- 
lieved that a purchaser could not insist on a certificate 
from the chirographer's office, testifjring the due entry 
of proclamations on the roll, where there is an unsuspi- 
cious endorsement of them on the indentures ; but where 
no proclamations appear on the indentures, then if the 
safety of the title requires the aid of non-claim, the 
purchaser may call for such a certificate at the vendor's 
expense. Formerly, fines were sometimes permitted to 
pass without proclamations, but now that is never 
allowed ; and therefore, if no proclamations appear, the 
presumption is that they were never made, but if the 
proclamations are endorsed, the presumption is the 
other way, and the oni$s of proving the contrary is 
thrown on the purchaser. 

In Doe V. Black, a fine was levied in 1768, upon which 
the usual proclamations were endorsed. This fine was 
tendered in evidence in 1814, but no other evidence was 
given of the proclamations having been made than 
what appeared on the indentures themselves; thifl evi* 
dence was objected to by the plaintiff's counsel, as in- 
sufficient to prove the fact of such proclamations having 
been made ; and per Gibbs C. J. The proclamations 
not being proved, there is no ground for a bar by the 
five years non-claim \ This decision is in accordance 
with the rule at law previously noticed, but a purchaser 
it is presumed, could not insist on the evidence required 
by the court ; at least it is not the usual practice for 
him to require such evidence, but only to inquire if 
proclamations have been made; to which, production of 
the indentures with proclamations endorsed, is in prac* 
tice, considered a complete and satisfactory answer. 
And if it be true that fines aie now never suffered to 
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pass without proclamations being made thereon accord- 
ing to the statute, the presumption, even in court, 
should be, that the proclamations have been duly made 
if they appear so to be. I can find no order enforcing 
this rule ; such an order would certainly render the pre- 
sumption much stronger on fines levied thereafter ; but 
the loaded file of proclaimed fines hanging in the court 
of Common Pleas from term to term, is evidence that 
some regulation has been made on the subject, though 
no general order may be recorded. 

If the parcels are insufficient, the vendor must at his 
own expense procure an amendment of the fine, which 
o^n be done after the lapse of many years, if the deeds 
leading or declaring the uses of the fine contain a fiill 
description of the property, as they generally and always 
should be made to do. The parcels in the fine are usually 
stated in round numbers, and it is only by carefully 
comparing them with the description in the deed leading 
or declaring the uses, that any certainty can be attctined 
on this point. If for instance there are 100 acr^ of land 
altogether, and the parcels in the fine are described 
as, ^60 acres of land, 20 acres of meadow, and 20 
acres of pasture,' and upon looking to the deed, only 
10 acres of grass land appear, the presumption is, that 
the residue, viz. 90 acres are arable, which would not 
pass under the description of 60 acres of land ; but parol 
evidence may be adduced to shew that at the time the fine 
was levied, 30 acres were used as meadow or pasture. 
The object is to see that the number of acres of land 
mentioned in the fine will cover the arable lands, for 
as to the pasture, if it turn out that there is enough 
land described, that will suffice; as in the above instance, 
if there were 90 acres of grass land and only 10 acres of 
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arable^ the description of 60 acres of land would be suffi- 
cient to pass the 50 acres of grass land not specifically 
described K 

If a fine be levied of houses^ land^ meadow and 
pasture ; the word ^ land* will not pass more houses than 
are actually named; though the word 4and* alone would 
have passed all the houses if there had been no enume- 
ration of them \ But if a person has twenty messuages^ 
and levies a fine of ten of them^ parol evidence is 
admissible to shew which ten were intended to be con- 
veyedT. 

Another object is to see that all the parishes are 
named. Nothing but an amendment can rectify an 
error in this respect. So if woodlands or tithes ai-e 
mentioned in the deeds and none appear in the fine^ an 
amendment is the only method of curing this defect, 
provided the deed will warrant it, otherwise a new fine 
must be levied or the title be pronounced defective. 

A fine is considered perfect when it has passed the 
lUng's Silver office ^. That office, therefore, is the pro- 
per place to search for fines, if any suspicion occurs, that 
a particular fine has not been levied, or none appears on 
the abstract or with the deeds, pursuant to a cove- 
nant for levying a fine. Search may also be made 
for fines at the chirographer's office, where the 
names, counties, and places are entered ; but the books 
there go no farther back than the reign of George the 
third. The fines from the reign of Richard the first to 
the end of George the second are in the Chapter House, 
Westminster, regularly arranged according to the year, 
term, and county; in the earlier reigns the boundaries 
of the lands are frequently given *• 
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If a fine is covenanted to be levied in any of the 
deeds abstracted^ and the indentures do not accompany 
the title deeds^ the purchaser may it is apprehended^ 
insist on the king's silver office being searched at the 
vendor's expense, to see if the fine has been levied ; he 
is not bound to rest satisfied with the mere negation 
that no fine has been levied. If it turn out that a 
fine has not been levied pursuant to the covenant, then 
it is for him and his legal adviser to. consider what 
efiect that omission has on the title. If indentures 
of fine appear, the purchaser cannot insist on those 
indentures being verified by reference to the . king's 
silver office, at the vendor's expense ; for prima facie 
the chirograph is evidence of the fine, even in court, 
and a fortiariy it must be so to a purchaser out of 
court. 

But a case has occurred within the writer's experience, 
where a country practitioner, some forty years ago, pre- 
pared indentures of fine exactly similar to those issued 
by the chirographer (a thing very easy to be done 
before stamps were imposed y), and pocketed the 
wlM^e expense of levying the fine (some 12 or £\5f} 
except what he was obliged to inctir in taking the 
acknowledgment. In another case, a fine ti^as duly 
ackiM>wledged by a gentleman and his wife in the 
country, and sent by the country solicitor to his town 
agent to- pass through the officers. Many years after, 
it was discovered that the agent instead of passiD^ 
the fine in the regulai* way, retained it in his office, whe- 
ther from negligence or design never distinctly flp- 
peared, but the inference was against the honesty of 
the transaction when it was found, that all the charges 
for passing the fine were included in his country cor- 
respondent's annual account. 
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It is needless to add, that the parties in both these 
cases were placed in situations of great difficulty ; but 
in the latter case it happened that one of the Commis- 
sioner's who took the acknowledgment was living and 
distinctly recollected the separate examination of the 
lady as to her intention to levy the fine; upon which the 
court of Common Pleas pei*mitted the fine to pass, 
though near thirty years had elapsed since the cap- 
tion, and both the lady and gentleman who acknow- 
ledge the fine were dead ^ Of the former case, the 
writer lost sight after writing his opinion^ but his im- 
pression is, that the parties were living and cured the 
defect by levying another fine pursuant to the covenant. 

The purchaser^ when a fine is the essential part of his 
conveyance, should see that it .has passed the king's 
silver office befwe he pays his money ; but the extract, 
which he procures from this, or any other office in 
proof of the due levying of the fine, cannot be g^ven in 
evidence ; for it is a rule that the whole of a record must 
be exhibited and not a part of it *. 



\2.' "Recovery. 

The exemplifiication is the first and best evidence of 
the. recovery, both to the court and Conveyancer ; if the 
exemplification be lost or mislaid, a copy examined 
with the roll, proved by the person examining it, is 
admissible in court ; but the Conveyan^cer usually rests 
satisfied, in that case, with an extract from the king^s 
silver office. After twenty years the recoveiy deed is 
made evidence of the recovery, by an act of parliament 
presently mentioned. 
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In general, where a party suffering a recovery had 
power to suffer it, it is pi'esumed that all things were 
regularly done to perfect the recovery, until the con- 
trary appears. Where therefore the question was as to 
the validity of two recoveries suffered upwards of 
twenty years ago, the court held, that although after 
such a lapse of time, proper tenants to the praecipe 
would be presumed where no deeds appeared, yet if these 
were insufficient on the face of them, they could not 
presume that there were others which were good ^. 

Where however, the party suffering the recovery has 
no immediate title in himself^ being only a remainder^ 
man or reversioner, there, a surrender by the tenant for 
life, in order to make a good tenant to the praecipe^ or 
his death before the recovery suffered, will not be pre- 
sumed ^ ; but where the outstanding estate of freehold is 
in a trustee for the tenant in tail himself, acting under 
his power and direction, such a presumption will, it 
seems, be made ^ ; and where a recoveiy has been suf- 
fered by the tenant in tail during the lifetime of the 
tenant for life, and possession has long gone accordingly, 
without any interruption by^those who have had oppor- 
tunities of disputing it, there also a surrender of the 
life estate will be presumed. This presumption how- 
ever, cannot be made, where the title is disputed soon 
after the death of the person entitled to the estate 
if the recovery had not been suffered «. 

The statute 14 Geo. 2nd. c. 20, enacts that ^ where a 
person purchases an estate for valuable consideration, 
and a recovery was necessary to complete his title, he 
and those claiming under him, having been in posses- 
sion, may, at the end of twenty years from th^ time of 
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such purchase, produce in evidence the deed, making 
the tenant to the praecipe, and such deed (duly proved) 
shall be good evidence that the recovery was regularly 
suffered, provided the grantor in such deed had a suffi- 
cient estate and power to make a tenant to the praecipe.' 
(Sec. 4). And by sec. 6, it is enacted, ' that after twenty 
years, all recoveries shall be deemed good and valid, if 
it appear upon the face of them that there was a tenant 
to the writ, and the persons joining in the same had a 
sufficient estate and power to suffer the recovery, not- 
withstanding the deed or deeds for making the tenant 
to the praecipe may have been lost or not appear*. 

This act applies to those cases only where the party 
who suffered the recovery had a sufficient estate 
to enable him to do so ; it does not alter the rules of 
evidence as to recoveries suffered by tenants in tail, 
during the existence of estates for life. Where, there- 
fore, the party suffering Jthe i-ecovery had no power to 
suffer it, having only an estate-tail in remainder expect- 
ant on the death of a tenant for life, it is essential to 
prove either directly, by the necessary deed, or indi- 
rectly, by presumptive evidence, that thei-e was a good 
tenant to the praecipe ^ And if the mode prescribed 
in the deeds . for suffering the recovery be manifestly 
irregular, there also the statute will not apply «^; 
but if in the exemplification the tenant's name be 
found in the place of the demandant (a case which 
has been before the writer more than once), a special 
application must be made to the court tp amend the 
recovery. 

The object of attention with the Conveyancer, is to 
see that the recoveiy tallies with the recovery deed, as 
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to date, parcels, and parties ; and that there is not in 
the previous title any outstanding estate of freehold in 
a dowress, jointress, tenant by the curtesy or other 
tenant for life, to render the assurance defective or ex- 
ceptionable. On this latter point the Conveyancer is 
extremely jealous ; and though he makes many pre- 
sumptions, he feels great reluctance in presuming any 
thing on this head ; for if there be not a clear and un- 
doubted tenant to the prsecipe, the recovery itself is 
void, and neither the issue in tail nor the remainder 
men are barred, — ^two classes of claimants extremely 
difficult to trace, and against whom the non-claim on 
the statute has different operations and commence- 
ments. Whatever, therefore, be the date of the reco- 
very, the title cannot be treated as clearly unexception- 
able, if a defective tenant to the praecipe be apparent on 
the abstract. It is on this ground, that Conveyancers 
require certificates of the burial of tenants for life who 
must long ago have paid the debt of nature. In the 
case of Bridges v. Chandos ^, several presumptions on 
this head appear to have been made by Liord Mansfield, 
which are not adopted by the Conveyancer. 

Fines and recoveries in Wales and the counties Pala- 
tine, levied and suffered before the late act », are exem- 
plified under the seals of the respective courts where 
they are suffered, by St. El. c. 9. s. 8 ; and such exem- 
plifications are good evidence both to the courts and to 
the Conveyancer i ; but now all fines and recoveries, to 
be levied and suffered after the commencement of the 
late act, 1 Wm. 4. c. 70^, of lands, or hereditaments in 
the county of Chester, or principality of Wales, are to 
be levied and suffered in like manner as fines and re- 
coveries in England. 
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The parcels in the recoveiy are objects of as much 
attention as the parcels in a fine, and similar obsei-va- 
tions may be made on them as on the parcels in a fine. 
The proper place to search for a recovery is the warrant 
of attorney office ^, where they are entered in the office- 
books every term alphabetically by the counties. The 
stamp on the exemplification should be^3». The late 
act repealing the second schedule of the general stamp 
act, exempts ^ exemplifications of common recoveries.* 



\Z.— Private and Local Acts. 

Some private acts are not printed ; others, and the 
greater portion are, and in them is usually inserted a 
clause, that a copy printed by the king's printer shall 
be evidence. Such as are not printed, or which have 
not this clause, are proved by reference to the parlia- 
ment roll *, or by an examined copy proved upon oath 
in court, but the Conveyancer dispenses with the oath 
and is content with an official copy, though I presume 
he may insist on examining the copy with the roll ; this, 
however, is seldom a question, as almost all estate acts 
are now printed ; these as between the parties are clearly 
good evidence ; bujt as against strangers, it has been 
lately held, that they are inadmissible, though they 
contain the usual clause declaring them public acts ". 

The principal point of attention in private acts, is 
the saving clause ; which however is not a topic em- 
braced by the present essay. The roci tills in private 
acts require the same authentication as averments in 
ordinary deeds, the act itself being nothing more than 
a private assurance ". 

G 
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Tlie title of public bodies under compensation acts 
is rendered clear and indefeasible by the operation 
of the local act constituting the company, and this^ 
however obscure, or defective, the title of the seller 
may in reality be. Certificate of payment of the money 
into the Bank, is the best evidence of conveyance to 
the company. But as it is necessary that the apparent 
owner of the estate should testify some assent to the 
sale (for in eveiy conti-act there must be a seller as 
well as buyer), local acts usually provide that a short 
conveyance shall be executed by the party who has the 
first vested estate in the land ; which conveyance binds 
him and his heirs, and the act concludes all other per- 
sons having or claiming any estate or interest in re- 
mainder or otherwise. The saving clause usually ex- 
empts the rights of lords of manors only, all other 
persons are bound and barred on execution of the pre- 
scribed conveyance by the party in possession. 

The point, therefore, for the company to regard, is to 
observe that they are dealing with the right person. 
That may be shewn by an abstract of the last con- 
veyance or settlement, or more forcibly by the length 
of possession of the tenant for life, particularly if it 
confer a right not recoverable by ejectment. Having 
ascertained this point, the Company will not require a 
covenant to produce the prior title-deeds, as they have 
only to refer to the deed or will creating the estate in 
possession, and their title is complete against all the 
world by the omnipotence of the act. Attendant terms 
also need not be assigned ; and as to any unpaid le- 
gacies or other similar incumbrances, the remedy of 
the legatees and incumbrancers is against the money, 
not the land. But a mortgagee, if any, should join in 
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the conveyance. The stamp will be t:he ad valorem 
duty on conveyances to the amount of the purchase 
money, — ^Without sweeping regulations of this sort, 
improvements could never be effected : — the obstacles 
in the way of all new and untried undertakings, are 
ever suflSciently formidable, without adding to them 
insuperable objections in the title. Lord Ellenborough 
has said that when the company sell^ the same remedial 
observations do not apply ®. 

It merely remains to observe, that copies of the 
registry of the conveyance or assignment of shares in 
public companies, are usually made evidence of th^ 
assignment or conveyance by the local acts constituting 
the company P. New River shares are real estate, 
and as the River runs through three counties, three 
fines are said to be necessary, to enable a married 
woman to convey a single share in this company fl. 
In short, all shareiS^ in public companies connected 
with land, are considered as real estate, unless they 
are declared personalty by the act establishing , the 
company ; in that case, they are bona notahilia where 
the company's office is situate ''. The title to any given 
share may be easily seen by reference to the company's 
clerk, but. his certificate should be verified by inspection 
of the books. 



\A,"'lnclosure. 



The title to allotments under inclosure acts is sup- 
ported by shewing the prior title to the common-field 
lands or rights of common in lieu or respect of which 

g2 
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the allotments are given. When an allotment is made 
to one person in respect of all his rights within the 
ambit of the act, as is frequently the case, the antient 
title to all those rights must be inspected ; for though 
the act gives an appeal within a specific time (six or 
twelve months), and renders final and conclusive all 
that is not appealed from, yet there is usually a clause 
communicating the title of the antient common-field 
lands or rights of common to the allotments, and those 
titles must therefore be inspected. The first inquiry 
then is, — ^had the allottee any and what other common- 
field lands or rights of common in the parish, in re- 
spect of which the allotments are made? If he had, the 
title to those lands must be produced, though the lands 
themselves have long since been sold or disposed of. 
This however is only necessary where the award is 
silent as to any appropriation of the allotments. Where 
the allotments are made in respect of rights belonging 
to specific farms or of common-field lands purchased 
of certain proprietors, the title of those specific lands is 
communicated to the allotments, and no further evidence 
than that which relates to those lands is required. An 
act to correct the inconveniences arising from one 
general allotment being made in respect of several 
rights, is now in^ progress through parliament. 

The evidence in support of the award is a printed 
copy of the local inclosure act, and the purchaser may, 
I apprehend, insist on examining the abstract with the 
award itself at the vendor*s expense ; he is not bound 
to rest satisfied with an oflScial extract, though he usually 
does so ; and having examined the abstract, he may, 
I conceive, also require an official extract from the 
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award at the vendor*s expense to accompany the title- 
deeds, if there be no stipulation to the contraiy. 

It seems clear that the purchaser is entitled, at the 
vendor*s expense, to compare the description of the 
parcels in the abstract with the map usually deposited 
with the award ; by which means he may, in most 
eases, be able to discover the situation of the old inclo- 
sures, and so perhaps to indentify the lands". This 
identification is sometimes matter of great difficulty, by 
reason of the entire alteration of the boundaries occa^ 
sioned by the inclosure. Where such alterations are in 
contemplation, or are likely to arise, it would perhaps be 
advisable to preserve a plan • of the parish as it stood 
previous to the inclosure, especially if common-field 
lands are to be enclosed. The utility of such ,a plan 
can only be appreciated by those who know the difficulty 
of coming to any satisfactory conclusion on the iden- 
tity of the parcels in abstracts relating to open com- 
mon-field lands. 

To prove a title to allotments in court, it is necessary, 
on the part of the lord, to give evidence of his being 
owner of the soil, and on the part of the commoner, to 
shew that he has exercised a right of common on the 
waste lands enclosed. It is not, however, necessary for 
the lord to prove, that there is such a manor existing 
in law as that of which he claims to be lord ; it is suffi- 
cient to shew that he was owner of the estate ; which 
may be done by proving acts of ownership *. But the 
Conveyancer does not require any specific proof of 
these circumstances, as they will in fact be apparent on 
the abstract, and the title will be good or bad accord- 
ingly. His object is directed to see that the award i^ 
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warranted by the act^ and that it is duly made and en* 
rolled within the specified time. 

The plan of buying up the common rights, or pur- 
chasing all the open and common-field lands in a 
manor, and by that means making a title to the whole 
forest or common, is objectionable on many accounts. 
First, it can never be made appear that all the rights 
are purchased. Second, the rights of common are at- 
tached to many farms, and the title to these are fre- 
quently complicated and obscure, some perhaps de- 
fective, and they may in fact amount to half the titles 
in the parish ; which would engender a serious evil on 
every change of ownership. . Third, the parties will 
not deliver up their deeds, and to take attested copies 
of all the numerous documents abstracted, would be 
commensurate with half the value of the property, 
to say nothing of the necessary covenants to produce 
deeds, &c. Fourth, the whole of these titles must be 
investigated on every succeeding sale, and a flaw in 
any one title would vitiate the whole ; for if all the 
common rights are not clearly acquired and! extin- 
guished, the lands cannot be treated as enclosed. In 
short, nothing but an act of parliament can give a 
clear and marketable title to an enclosure of open and 
common-field lands, or a concentration of common 
or forestal rights. 



\b,''' Settlements. 

The absence of a settlement in an abstract is a rare 
occurrence. Within a period of sixty years, one mar- 
riage or family arrangement may be calculated on with 
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certainty ; in high families, re-settlements occur at in- 
tervals of twenty or thirty yeai's. The title under these 
settlements is sometimes complicated, and is commonly 
dependant on events. These will require strict proof, 
though they may be perfectly familiar to the parties. 
These events chiefly concern births, marriages, deaths, 
&c. ; the consideration of which is postponed to a future 
chapter. A primary and important requisition, how- 
ever, on a settlement, is, a certificate of the marriage, to 
shew that the uses have shifted ; then consecutively the 
deaths of the tenants for life require proof; also the 
births, and burials if any, of all the children, to shew 
the vesting of the estates tail ; and the division and vest- 
ing of the portions, the failure or cessation of the jointure, 
and the consequent existence and situation of the terms, 
will also require attention. 

The powers of sale and exchange in the tioistees are 
important topics in the title, if those powers have 
been exercised ; particularly if there has been a change 
of trustees. Full copies of both powei-s should then 
be furnished, and the execution of them scrutinised 
with a jealous eye. The. validity of the powens them- 
selves will also require consideration, in which the lately 
agitated doctrine of perpetuities in regard to the dura- 
tion of powers will be called in question. If the consent 
of the tenant for life be made an essential preliminary 
to the sale or exchange, it is difficult to see how the 
rules of perpetuity can be transgressed. Estates for life 
cannot be given to children Unborn, and if the consent 
of a tenant in tail be essential, then the power must be 
subservient to the estate tail and may be barred with it 
by a common recovery. A power of this description 
to be exercised indefinitely, during the minorities of 
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each succeeding tenant in tail, is also, so fiir amenable 
to the preceding estate tail, that it can scarcely be said 
to create a perpetual and indestructible power. Powers 

of leasing and partition are also exposed to remarks of 

• 

this kind. It is sufficient in this place to remind the reader 
of the difficulties a purchaser may be involved in, by 
reason of these doubts. The prevailing opinion, however, 
appears to be that they will ultimately prove unfounded ; 
at the same time, it should be remembered that nothing 
short of a judicial opinion can set them at rest \ Of 
course, in all well drawn settlements the question 
is obviated by confining the powers to existing lives or 
twenty one years after. 

If power be reserved to the gi*antor in a voluntary 
settlement to revoke all or any of the uses, a sale by 
him afterwards is a virtual revocation, and the pur- 
chaser need not regard the settlement further than to 
observe that the consideration is not a valuable one ; 
but the deed itself should be delivered to the purchaser 
to accompany the title ; for subsequent purchasers may 
require to satisfy themselves by inspection, that the 
case falls within the statute 27 Eliz. c. 4. s. 5, and the 
objects of the settlement can have no right to retain the 
deed, for their estates are destroyed by the statute. If 
a general power of revocation be reserved to the grantor 
in a marriage settlement, the deed, I apprehend, is by 
that means rendered altogether voluntary, and the issue 
of the marriage could not compel the specific perform- 
ance of any covenant therein contained, as against 
a subsequent purchaser for value; and if that be 
so, it cannot be requisite for the grantor on exercising 
the power of revocation in favour of a volun- 
teer to reseiTC to himself a power of revoking that 
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voluntary appointment. Indeed it appears to have been 
lately held, that even if a power require the deed of re- 
revocation to contain a power to revoke by deed, yet 
upon the execution of such power of revocation, the 
donee need not expressly reserve to himself another 
power to revoke ^. 

In conclusion of this chapter on the proof of deeds, 
it may not be improper to add the following interro- 
gatory, usually propounded by the court of chancery, 
in proof of the due execution of deeds : — 

" When and about T^hat time, and on what day in particular, [and if 
necessary, the hour of the day in the forenoon or afternoon, as the case may 
be,"] and where, and what, and at whose house, were and was such deeds, 
and every or any and which of them executed, and such receipts, and 
every or any and which of them, signed, by every or any and which of 
the parties thereto respectively, how many persons were present at the 
time or times of the execution of such deeds or deed, and signing of such 
receipt or receipts respectively ; were you present at all, or any and 
which of such times, and who are or is the subscribing witnesses or wit- 
ness to the execution of such deeds or deed, and to the signing of such 
receipts or receipt respectively ; or every, or any and which of them, and 
when, and at whose house, and where, and in whose presence, did they 
respecdvely subscribe their or his names or name to the execution and 
signing of such deeds or deed, and receipts or receipt, and was such ex- 
ecution and signature executed immediately after the same respectively 
took place, or at any other and what time in particular afterwards ? 
Declare, &c." 
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CHAPTER II. 



OF THE PROOF OF WILLS. 



Wills, unlike deeds, are all registered, but the proof 
of them in regard to real estate is much the same as the 
proof of deeds. The testimony of one at least of the 
subscribing witnesses is required, if living ; or if they 
are all dead or cannot be found, proof of their hand- 
writing must be given; — by the same curious perversion, 
the hand-writing of the testator requires no further 
verification than what is implied in proving the attesta- 
tion. 

The original will is deposited in the registry of the 
ecclesiastical province where the testator had honxi no- 
tabilia, and a copy on parchment, under seal of the 
ordinary or metropolitan, is delivered to the executor, 
together with a certificate that the will has been proved 
before him ; which copy and certificate are called the 
probate. The original will nevertheless, is the only ad- 
missible evidence respecting a devise of real estate ; but 
with regard to personalty, the probate copy, on the con- 
trary, is the only admissible proof of a bequest, the 
original will, if tendered, not being received, except as 
secondary evidence. This difference is explained by re- 
collecting, that formerly, all the goods and chattels of 
the deceased devolved on the ecclesiastics, who distri- 
buted them in pious uses,— and when wills were 
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allowed in derogation of that right, they still retained 
the power of authenticating the document which be- 
queathed away what they would otherwise have been 
entitled to. 

With the Conveyancer, the probate is the principal 
object of concern. The impossibility of procuring the 
original will to accompany the deeds, is perhaps the 
reason why he attaches so much importance to this ar« 
tide of second rate evidence. If by the probate copy, 
the will appears to be duly executed, he takes for granted 
that the attestations are genuine, without requiring 
the formal proof which is called for in court. 

A will thirty years old, like a deed of that date, is 
said to prove itself, although some of the witnesses are 
living and ready to be examined. In a late case a ques- 
tion arose, whether the thirty years were to be reck- 
oned from the date of the will or from the death of the 
testator. Lord Tenterden said he was of opinion, that 
the rule for computing the thirty years from the date of 
a deedy was equally applicable to a will ; the principle 
upon which deeds after that period were received in 
evidence^ without proof of the execution, was, that the 
witnesses might be presumed to have died- But it had 
been urged, he added, that when the existence of an 
attesting witness is proved, he must be called. That 
however would only be a trap for a non-suit. The 
party producing the will might know nothing of the 
existence of the witness until the time of trial. The 
defendant might have ascertained it, and have kept his 
knowledge a secret up to that time, in order to defeat 
the claimant. The Court was therefore of opinion, that 
the evidence of one of the subscribing witnesses, which 
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was tendered, should be rejected, — ^thirty years having 
elapsed since the date of the will \ 

Lord Eldon*s expression of the rule is this : — * In a 
court of law, a will thirty years old, if possession has 
gone under it, and sometimes without possession, but 
always with possession, if the signing be sufficiently 
recorded, proves itself; but if the signing be not suffici-« 
ently recorded, it would be a question whether the age 
proves its validity : and then possession under the will, 
and claiming and dealing with the property as if it had 
passed under the will, is cogent evidence to prove the 
due signing of the will, though it be not recorded ^.' 

The rules of evidence in regard to the proof of wills 
of real estate, in court, of less date than thirty years, are 
laid down with great clearness in several learned con« 
temporary works « ; it is therefore unnecessary, and in- 
deed without the pale of this essay, to dilate upon the 
numerous cases on that subject here. It is sufficient 
to say, that the probate bearing the usual marks of au- 
thenticity, with the episcopal seal attached, is admitted 
by the Conveyancer as ample evidence both of the will 
and of its contents. In a court of law the probate is 
not even secondary evidence of a will of real estate 
without proof aliunde that it is a true copy. For the 
Spiritual court has no authority to authenticate a will 
of lands, and the seal of the court does not prove it to 
be a true copy, except so far as relates to personal pro- 
perty; hence it is, that courts require one at least of 
the attesting witnesses, to show clearly that the 
will was ^ signed by the devisor, or by some one in 
his presence and by his express directions,' pur- 
suant to the statute of frauds **• And if the will be 
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thirty years old (when it is said to prove itself, though 
not a year may have elapsed from the death of the tes- 
tator), yet, whatever be its antiquity, if it be necessary 
to trace the title through the testator, the original will 
must be produced to see that it has clearly conformed 
to the requisitions of the act. . 

A purchaser however, it is conceived, could riot re- 
quire production of the original will for examination 
of the abstract, nor recover of the vendor the expense 
of his solicitor's journey and time in searching for and 
comparing the abstract with the original will, if posses- 
sion has gone according to the devises therein contained, 
and the probate accompanies the title-deeds, and these 
are in the proper custody. The practice in passing a title, 
is to rest satisfied with the probate, and the purchaser 
could not, it is apprehended, successfully resist specific 
performance of his contract for want of the original 
will, unless it does not relate to personal estate ; by 
which circumstance it would not require probate, but 
become a substantive and accessible document of title. 

But though the Conveyancer is thus precluded from 
having much concern with the original will, it is essen- 
tial to see that the probate bears testimony to its 
due execution, pursuant to the statute of frauds. — 
That statute enacts that ^ all devises and bequests of 
lands or tenements shall be in writing and signed by 
the party so devising the same, or by another person in 
his presence and by his express directions, and shall be 
attested and subscribed in the presence of the said de- 
visor by three or four credible witnesses, or else they 
shall be utterly void and of none effect «.' And more- 
over * that no devise in writing of any lands, tenements. 
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or hereditaments shall be revocable, otherwise than by 
some other will or codicil in writing, signed in the pre- 
sence of three or four witnesses declaring the same^ or by 
burning, cancelling, tearing, or obliterating the same 
by the testator himself, or in his presence and by his 
directions and consent ^ 

It is scarcely necessary in a work of this nature, to 
run through the numerous decisions on this statute, es- 
pecially as they are ably collected in indexes and works 
more particularly addressed to the subject than this ; 
but it may be permitted to remark, that when it does 
not appear by the attestation clause that the witnesses 
subscribed their names in the presence of the testator^ 
an affidavit by one of the subscribing witnesses or some 
other person who saw the will signed, testifying the 
actual fact, may be called for. If, however, the will be 
twenty years old, certainly if thirty, and possession has 
gone Skccordingly, a violent presumption arises in favour 
of the supposition that the statutory formalities have 
been duly complied with, and in that case, it may be 
doubted if such an affidavit could be insisted on, with- 
out shewing some ground to induce the belief that these 
requisitions have not been observed. 

It is not necessary that the testator should request 
the witnesses to sign the will, as the attestation usually 
expresses ; nor that the witnesses should sign in the 
presence of each other « ; neither is it necessary that the 
witnesses should see the devisor sign the will, provided 
he acknowledge his signature in their presence ^ ; nor 
on the other hand is it necessary that the devisor ac- 
tually see the witnesses subscribe their names, for the 
statute only requires that they should sign in his pre- 
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sence * ; which means that the witnesses should be in 
such a situation that the devisor might see them if he 
choose or had power to cast his eyes that way ; for 
he may be blind^ or in too weak a state to exercise 
the power of vision, yet the witnesses may be close to 
his bed side, which would undoubtedly be in his pre- 
sence, within the meaning of the statute. In all cases 
where the attestation does not run in the usual 
phraseology it should be stated in the abstract verba- 
tim, to afford counsel an opportunity of judging whether 
it conforms to the requisitions of the statute. The signa- 
ture of the testator may be by a mark, but the attestation 
should then state that the will -was read over and 
explained to the testator ; if the attestation is silent as 
to this fact, the purchaser may require an affidavit from 
one of the witnesses or some other person present, that 
the will was read and explained to the deceased. In 
connection it may be added, that a marksman is a suffi- 
cient witness to a will within the statute of frauds i* 

Where a will is informally drawn, and the fact of 
publication does not appear on the attestation, the 
Conveyancer sometimes requires an affidavit by one of 
the subscribing witnesses, that the testator acknow- 
ledged the will in some way in their presence. But it 
may be questioned whether such an affidavit could be 
insisted on, as the bare signature in presence of wit- 
nesses is a tacit declaration that the writing signed, is 
the act and deed of the party executing it. If a will 
therefore be duly attested, it is presumed that the wit- 
nesses actually saw what they attest, and if so, the 
signing in the presence of three persons is a public 
acknowledgment of the writing, which is all that can 
be required ^. 
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As to the credibility of witnesses ; it seems that if the 
Mdtness be not an interested party at the time he attests 
the will, his testimony will not be rejected, although 
he afterwards becomes so by a codicil, bequeathing him 
a legacy, or by marriage with one of the legatees*. 
The statute 25 Geo. ii. c. 6, renders null and void all 
legacies and bequests to any of the witnesses, without 
giving any option to them to take the legacy and dis- 
affirm the will, or the reverse ; but a will relating to 
personal property only, is not within the statute ; 
though if freeholds are devised, a bequest of any part of 
the personalty to a witness, is rendered void by the 
above mentioned act °*. 

It appears to have been the practice formerly, when 
the vendor claimed under a modem will which disin- 
herited the heir at law, to require the will to be proved 
in the court of chancery, by the testimony of the sub- 
scribing witnesses in a formal and expensive way, which 
could only be done, it is presumed, by the institution 
of a suit, either for specific performance, or at the in- 
stance of the heir contesting the will. The object was 
to preclude the possibility of interference by the heir 
after the purchase had been completed. The probate 
he may dispute at any time within thirty years of the 
testator's death, but if the will be proved per testes, he 
cannot after the time allowed for an appeal, institute 
any proceedings against the purchaser. If it appear 
on the face of the abstract, that the testator h£is devised 
the bulk of his property to a distant relation, or perhaps 
to a friend (a total stranger in blood), and that his heir 
or more immediate relations are left comparatively des- 
titute, that presents a case in which it behoves a pur- 
chaser to scrutinise the validity of the will in every 
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possible way, and he very naturally requires that the 
will should undergo a formal proof in court against the 
heir unprovided for. Whether he can insist upon that 
requisition, has never been distinctly decided, but the 
impression of the profession at the present day seems 
to be, that such a requisition cannot be supported, even 
at his own expense. 

In several late cases where power has been given to 
executors to sell in disinherison of the heir, the purchaser 
never thought of insisting on this requisition ", and if 
the will on the face of it appears to be properly executed, 
there really can be no pretence for putting the vendor 
to this expense, and even if the attestation be informal, 
if that informality can be supplied by an affidavit of one 
or all the attesting witnesses, I should think the pur- 
chaser could not on tender of such evidence, success- 
fully resist specific performance of his contract on the 
ground either of the will not being formally proved 
per testes^ or of the non-concurrence of the heir at law. 

If for instance, the attestation omit to state that the 
testator was present when the witnesses subscribed their 
names : if one, or especially, all of them, will make an 
affidavit that he was present, the purchaser could not, 
I apprehend, put the vendor to the expense of a formal 
proof of the will per testes ^. If there be any suspicion 
of the testator's sanity, and the purchaser at his own ex- 
pense, can by the examination of the subscribing wit- 
nesses or other persons, raise a well founded doubt qn 
the competency of the testator, that would be a different 
case, and one in which he may reasonably say, ^ unless 
the will is completely established against the heir, I will 
not accept the title.* A mortgagee who is not bound 

H 
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down by a written contract, may, in either case refuse 
to advance his money, unless the title can be secured 
againt all claims of the heir, either by his concurrence 
in the mortgage, or by the will being formally proved 
against him. It is at all times a desirable point to obtain 
the concurrence of the testator's heir, even where the 
attestation appears formally correct and the witnesses 
are of unexceptionable character ; for the heir may, by 
examining the witnesses, elicit a fatal irregularity, and 
thereby place the title of the purchaser in great jeopardy^ 
unless his covenants extend to any act omitted to be 
done by the testator, 

Eveiy subscribing witness to a will virtually attests 
the fact of the testator's capacity to make it, though it 
is now settled p, that this fact, as well as the circum- 
stances expressly stated in the memorandum of attes- 
tation, may be denied by a witness. And the plainest 
principles of justice require, that a witness should not 
be precluded from saying, whether the subscription of 
his name is or is not his hand-writing, a contrary doc- 
trine would open a wide door to fraud ; at the same time 
it is allowable to support the instrument by the testi- 
mony of other witnesses, against those who deny their 
own attestation ^. 

Before the year 1718, the ecclesiastial courts usually 
allowed a will to be delivered out for the purpose of 
proving it in court, on receiving security for its return ^; 
afterwards, the registrars refused to deliver out the will 
on these terms, insisting upon being paid for attending 
with it; and for this attendance at a distance, their 
demands ran high. But on a bill brought in 1734, 
by creditors and legatees, who were not likely to 
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suppress the will ; one of the witnesses residing at a dis- 
tance^ an order was made by the court of chancery, on 
producing precedents of the old practice, that it should 
be delivered out on security ' ; and in a late case Lord 
Eldon granted an order upon the consistory court of 
Durham, to deliver a will to be produced at the hearing, 
upon giving security, the authority of the preceding 
cases leaving him, his lordship thought, no other 
course, though he expressed much surprise that such 
a jurisdiction should ever have been exercised*. In 
one case it was ordered, that if there should be any 
dispute as to the security to be given for the safe cus^ 
tody and return of the will, it should be referred to a 
master in chancery to settle and adjust the same. But 
in Savill's case *, the court of King's bench, refused a 
mandamus to the prerogative court, to deliver out a will 
of land, leaving the party to detinue, or action on 
the case, which Twisden J. said he remembered to 
have been brought for this purpose. No remedy of this 
kind has of late days been resorted to, and the applica- 
tion of those actions to the case in question, would 
doubtless undergo great scrutiny before judgment 
passed, pronouncing the ecclesiastical court to have no 
right to the custody of instruments which have been 
entrusted to their keeping before time of legal memory. 
The cases remembered by the court do not appear. 

It has been recommended to make wills of real estate 
on separate sheets of paper, in order that they may not 
be drawn into an inconsistent registry with subjects of 
secondary importance, but accompany, as they cleariy 
should do, the title-deeds. To meet this view, each 
estate, or each estate devised to different owners, should 
be the subject of a separate will, which if duly executed 

h2 
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and attested, a purchaser, it is apprehended, could not re- 
quire to be proved per testes, unless he could allege some 
suspicion of its informality or the testator's competency; 
the fact of the will being made a day or two before his 
death, could not alone create such a suspicion, without 
some other more forcible corroborative evidence. 

Prima facie all pencil alterations are deliberative, 
and for this obvious reason ; if they expressed the final 
intention of the deceased, why did he not resort to a 
more durable material ? This presumption, however, 
like all others, may be strengthened or refuted by cir- 
cumstances ; for instance, if the interlineations or obli- 
terations have rendered the sense incomplete and the 
papers unintelligible, it would require decisive evidence 
to convince the court that they were intended to be 
final, more especially if they were made by a testator of 
extraordinary accuracy when in health " ; and if the will 
itself be written in pencil, the rule is, it seems, the 
same\ 

If the original will be lost, the register or ledger- 
book of the ecclesiastical court where the will was 
proved, and in which the will is usually set out at 
length, seems to be the next best evidence ^. An ex- 
amined copy *, proved by the oath of the examiner (or 
by evidence perhaps of his hand-writing, if he be dead 
and no other person can authenticate the copy), is also 
admissible in proof of a lost will ; but in that case, if 
the will be of recent date, the testimony of the sub- 
scribing witnesses will be requisite to prove the execu- 
tion, as in other cases. The probate copy under seal of 
the ecclesiastical court, has been refused the credit of 
even secondary evidence. In an ejectment tried before 
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Lord EUenborough in 1810, a clerk from Doctor's 
Commons swore, that he had searched in the proper 
place where the original ought to have been found ; but 
that it was no where to be discovered, and that he be- 
lieved by some accident it was lost. Garrow then ten- 
dered as secondaiy evidence the probate of the will, 
sed per Lord EUenborough : — ^This is inadmissible. 
In the absence of the original will, we should have had 
an examined copy. I cannot attach any authority to 
the probate as far as the will relates to real estates. 
A will of lands does not require to be proved at all, 
and the ecclesiastical court has no authority over it. 
Therefore to shew that this is a tioie copy, we have only 
the seal of a court without jurisdiction upon the subject. 
The probate of a will devising real property is not like 
an office copy, which proves itself; for office copies that 
are received in evidence, are delivered out by officers 
appointed for the purpose, as the organs of courts of 
compietent jurisdiction. — ^The plaintiff was therefore 
non-suited t. 

Hence it appears that the ground on which the pro- 
bate copy is denied that evidence in court which its 
official character seems to demand, is not any want of 
authenticity in itself, but a non-conformity to the rigid 
and inconvenient rules adopted in Westminster Hall 
for the verification of all written instruments. If the 
original cannot be produced, the court requires an 
office copy, if it can be procured, — but to the credibility 
of that copy, the officer making it must be authorised 
by law to grant copies officially ; a circumstance rarely 
to be met with ; if an office copy cannot be obtained, 
the court is satisfied with an examined copy, but it re- 
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quii'es the person examining the copy to appear in court, 
and at the peril of perjury, swear to the authenticity of 
the copy. The probate is undoubtedly an examined 
copy ; for the ordinary would scarcely affix his seal to 
a document not duly authenticated. Still it is obvious 
that this examination, not being made with a view to 
judicial testimony, cannot be conveniently proved, and 
it is for want of this proof, that the probate is rejected 
in court. The Conveyancer, however, never requires 
proof of the examination, and the probate therefore 
passes current with him on its own authority. 

In a case before Wood, B. at the Worcester assizes, 
on proof that a will of lands had been lost, parol evi- 
dence of its contents was received from a witness who 
heard it read over before the testator's family on the 
day of his fimeral *• And in a late case in the eccle* 
siastical court, where it was shewn that the original 
will was lost, and that there was no copy in existence, 
a limited administration with the will (contained in an 
affidavit) annexed, was granted to the widow, as execu- 
trix and residuary legatee for life, on her giving justify- 
ing security: the eldest son having been personally cited, 
and two other children (who were minors and abroad) 
having also been cited by a service on the Royal Ex- 
change, and the remaining five children consenting \ 
It is obvious that such a will, without any proof of 
attestation or even that it was in writing, could not be 
of any avail as to real estate, except perhaps as a 
nuncupative will in extremis ; and the case is merely 
introduced here to shew on what loose materials probate 
is sometimes granted of personal estate. But the Con- 
veyancer, driven as he is by necessity, to treat the pro- 
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bate as an authentic^ and in some sense, as an original 
document, — ^is yet never misled by the act of the eccle- 
siastical court, as he requires to see on the face of the 
probate or by extrinsic evidence, that the confection of 
the will was attended with the ceremonies required by 
law. 

As to the admissibility of parol evidence in the con- 
struction of wills, the general rule is, that if there be a 
latent ambiguity I'aised by extrinsic circumstances, it 
may be explained by the same means ; but if the ambi- 
guity be patent y that is, arising on the face of the will 
itseli^ all reference to matter dehors the instrument is, 
as a general rule, strictly forbidden. Such ambiguities 
must, if possible, he, removed by construction, not by 
averment. This, however, is in many cases quite im- 
practicable, where the terms used are wholly indefinite 
and equivocal, and carry on the face of them no certain 
or explicit meaning, and the instrument furnishes no 
materials by which the ambiguity thus arising can be 
removed : if in such cases the court were to reject the 
only mode by which the meaning could be ascertained, 
viz. resort to extrinsic circumstances, the instrument 
must become inoperative and void. As a minor evil, 
therefore, common sense and the law of England 
{which are seldom at variance), warrant a departure in 
this instance from the general rule. 

Thus if a man worth £1,000 were to give to twenty 
people £1,000 each, it might be said he was insane, but 
it could not be argued from the deficiency of assets, 
that he meant something else; the legatees must in 
that case abate proportionably. Of that there can be 
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no doubt ; but suppose a legacy be given to a man by 
his surname only, the Christian name not being men- 
tioned ; is not that a patent ambiguity on the face of 
the instrument ? So where there is a gift of stock, 
that is ambiguious : it has different meanings when used 
by a farmer and a merchant. So with a bequest of 
jewels, if by a nobleman it would pass all, but if by a 
jeweller, it would not pass those that he had in his shop. 
Thus the same expression may vary in meaning accord- 
ing to the circumstances of the testator, and it has 
never been considered an objection to the reception of 
extrinsic evidence in explanation of those circumstances, 
that the ambiguity was manifested on the face of the 
instrument itself**. 

Numerous points on the construction of wills present 
themselves in this place, but they are foreign to the 
subject of the present treatise, and must therefore be 
isuppressed. It is however in order to remark, that 
though the probate is granted in confirmation of the 
executors' title to the pei-sonalty only, still it is treated 
by the devisee, and by purchasers from him, as a muni- 
ment of title to the land ; and it appears to be conceded 
by the executor and legatees, that the custody of the 
probate after the executorship is wound up (which it 
usually is within a year or two after the testator's de- 
cease), belongs of right to the owner of the freehold 
estates and not to the owner of the leasehold or personal 
property ; and though the probate is but a copy and no 
evidence of the original will in court, still it being an 
authenticated copy, it passes current for the original 
in all dealings between man and man where the validity 
of the will itself is not in question, and a purchaser, it 
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is conceived, cannot require any other evidence of the 
contents of the original will than this authenticated 
copy ; but as he relies on this copy as a muniment of 
title, he has, I presume, a right to look at the stamp, and 
to see that the probate is granted to the right party. 

The probate though granted to the wrong person is 
good till recalled <^, and therefore as to the leasehold and 
personalty, the revocation would not work any material 
injury; but as the probate in the hands of the purchaser 
is held as a mere muniment and not as of the substance 
of his title, it is reasonable that he should satisfy him- 
self that such document is a valid instrument, and not 
liable to be revoked or recalled. 

The sufficiency of the stamp, however, is less within 
the province of the purchaser, for as a copy, the probate 
granted by the registrar may be authentic and true, 
without having the ad valorem stamp necessary to sup- 
port in court a title to the personalty, as to which, the 
probate is certainly invalid without the proper stamp *. 
But as the purchaser only uses the probate as a copy, 
it should be sufficient for that purpose without a stamp, 
as much so as an exemplified copy, which certainly 
does not require the probate stamp. 

In conclusion, it may be proper to remark, that the 
purchaser is entitled to examine the abstract with the 
probate or an office copy of the will ; and he is, by the 
usual practice, entitled to the custody of these instru- 
ments, if they are in the vendor's possession and do not 
relate to other property retained by him. If they do, 
the purchaser is entitled to a covenant from ttie vendor 
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to produce them to him as occasion shall require^ — 
though being matters qvxm of record^ he is not perhaps 
entitled to attested copies; and it may be doubted 
whether he could insist on a covenant to produce the 
probate, if it be in the hands of a third person. But 
though he is not entitled to an attested copy of the 
probate, he is entitled to an office copy of the will, as 
we shall have occasion to remark more at large in the 
course of the next chapter. 
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CHAPTER III. 



OF THE PRODUCTION AND CUSTODY OF DOCUMENTARY 

EVIDENCE. 



1. Production of Deeds, 3. General Right to inspect. 

2. Attested Copies* 4. Covenant to produce. 

5. Custody of Deeds. 



I .'"Production of Deeds, 

It belongs to the vendor to produce the deeds and 
wills for examination of the abstract, but he is not 
bound to tender them to the purchaser or his solicitor 
for this purpose, as the purchaser is the conveyance. 
Formerly the deeds themselves were at once handed to 
the purchaser, and his solicitor laid them before counsel, 
who prepared an abstract, on which he delivered his 
opinion of the title. But as the doctrine of equitable 
deposits became more settled, greater importance was 
attached to the possession of the deeds, and this practice 
was at length abandoned. 

The vendor is now considered as entitled to the cus- 
tody of the deeds till the contract is completed ; in 
shorty he cannot be compelled to part with the evi- 
dences of his title until the purchase money and con- 
veyance have been tendered to him. He is in one sense 
,a trustee for the purchaser, from the execution of the 
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contract ; but he has also a lien on the land for his 
purchase money unpaid^ and this lien confers a right to 
the deeds so long as it continues. As vendor also, he 
has certain rights and liabilities, which prevent his 
being treated as an ordinary trustee. 

It being then settled that the vendor cannot be com- 
pelled to part with his deeds, it comes next in order to 
consider, whether he is bound to attend with them on 
the purchaser, or whether the purchaser is to attend 
him, for the purpose of examining and verifying the ab- 
stract with the deeds and papers in his possession. As 
to the deeds and papers not in the vendor*s possession, 
it seems admitted that the purchaser is entitled to re- 
cover the expense of proving the abstract with them of 
the vendor ; but as to the deeds in the vendor's own 
possession, the purchaser must bear the expense of his 
solicitor's journey to the vendor's residence, and his 
charge for loss of time and attendance in travelling and 
examining the abstract with the deeds, provided the 
contract is completed ; but if the title prove defective, 
and the purchaser declares off his bargain, he can re- 
cover of the vendor the whole expense of his solicitor's 
charges and expenses in the investigation of the title. 
If the bulk of the deeds are in the hands of a mort- 
gagee, the purchaser must bear the expense of examin- 
ing the abstract with them ; for that is the same as if 
they were in the hands of the vendor himself. 

The rule I take to be this : — the expense of examin- 
ing and investigating the title is to be borne by the 
purchaser, if the contract is completed ; but if any of 
the deeds are in the hands of lien-holders who reside 
at inconvenient distances, the extra expense occasioned 
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by that circumstance— originating as it does with the 
vendor — ^must be borne by him. On a sale before the 
master^ the presumption is^ that the deeds are in his 
office ; if therefore it becomes necessary to send into 
the country to examine the deeds, the expense of that 
journey falls of right on the seller. This I apprehend 
to be the true interpretation of a case referred to in 
a learned cotemporary work% though a contrary 
inference may perhaps be deduced from the general 
observations there used. 

No rule however, is entirely free from exception. A 
case may be suggested where the purchaser may rea- 
sonably say, ^the great expense of investigating the 
title is a surprise upon me, and such as I would not have 
incurred in addition to the price I am giving for the 
estate.' For instance, if the vendor reside at York, and 
the purchaser in London, and the property, and sale, are 
both in London, and the particulars do not disclose 
the fact that the vendor resides at York ; it may be 
necessary for the purchaser's solicitor to make one or 
more joumies to York, if the vendor refuses to transmit 
the deeds to his solicitor's town agent for examination 
of the abstract. On the completion of the contract, 
has not the purchaser a fair claim on the vendor for 
some remuneration in respect of the expense occasioned 
by his residence at so great a distance ? On the ground 
of concealment, unintentional though it be, the pur- 
chaser would not be altogether without a case in a 
court of justice. 

If some of the deeds are at Liverpool and others at 
Manchester, the expense of examining the abstract with 
those, ieven if the purchase is completed, falls on the 
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vendor ; but if the solicitor neglect to examine all the 
deeds at Liverpool or Manchester, which by due dili- 
gence and enquiry he might have accomplished, the 
vendor is not to be charged with the expense of a 
second journey, to amend what a careful agent might, 
with due diligence, have performed; the expense of 
that journey falls of right on the purchaser. But this is 
wandering from the subject, though it was necessary to 
offer a few remarks on this head, as provision is 
seldom made, either in specially drawn contracts or con- 
ditions, for the liquidation of these expenses. It clearly 
belongs to the vendor to produce the deeds in his own 
possession, and to procure the production of those 
which are in the hands of other persons, to enable the 
purchaser or his solicitor to verify and examine the 
abstract ; the expense attending that production belongs 
to the vendor, the expense attending the examination 
to the purchaser ; the additional expense occasioned to 
the purchaser in attending to examine some deeds else- 
where is, in fact, a part of the expense of production, 
and falls on the seller. This seems to be the true and 
concise expression of the rule. 

These observations, it is apprehended, apply as well 
to deeds and documents of. record, such as fines, reco- 
veries, wills, and deeds enrolled, as to deeds in pais ; for 
though a purchaser is not entitled to attested copies of 
documents of record, yet if the vendor cannot verify 
his abstract without reference to the rolls of any court, 
the expense of the purchaser's solicitor in making such 
reference falls by analogy on the vendor. 

But this subject requires some consideration. The 
term record, as applied to deeds, is of vague signification. 
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Some documents are kept by the courts and a copy 
only given out^ as wills^ for instance, others, as bargains 
and sale are copied by the olKcers of the court, and the 
originals, with a memorandum of enrolment endorsed, 
are re-delivered to the parties. The probate of a will, 
if it relate to personal as well as real estate, is, it is 
apprehended, the only evidence of the will which a pur- 
chaser can require. . It is with regard to dealings out 
of court, the best and proper evidence; which should if 
possible be obtained, as well for the present as for future 
occasions ; but if the vendor cannot procure the pro- 
bate from any cause, the purchaser may surely rest 
satisfied with reference to the original will, without any 
very rigid enquiries as to the fate or custody of the pro- 
bate ; for possession of that document alone, could not 
create any lien on the real estates; but the expense of this 
reference must be borne by the vendor. With regard 
to a bargain and sale the case is different, a copy only 
is recorded, the original is delivered to the parties, a 
deposit of which may create a lien on the land; and 
though an examined copy of the enrolment is by the sta- 
tute 10 Anne, c. 18, s.3. made good evidence of a bargain 
and sale in court, yet the purchaser is not bound to rest 
satisfied with the secondary evidence of even a legalised 
copy, unless some proof is adduced to shew the actual 
loss or destruction of the original; for it may be in the 
hands of a dormant incumbrancer, which would prove a 
source of great annoyance to the purchaser. In such case 
the enrolment is not the first and best evidence of the deed 
abstracted ; and this applies with greater force to deeds 
which are enrolled merely for safe custody, and which 
by law do not require enrolment. The expense of the 
necessary proof to let in the copy, clearly belongs to 
the vendor. — ^With respect to fines and recoveries, these 
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are properly records ; but the indentures and exemplifi- 
cations are the best and first evidence of them^ and 
the purchaser cannot be required to rest satisfied with 
the record itself, unless the loss or destruction of the 
original be proved. 

Then supposing the vendor to have made a case, in 
which it becomes necessary to examine the abstract 
with the record, and has expressed himself ready to pay 
the purchaser's expense in examining the abstract there- 
with, can the purchaser reject that offer and require a 
full copy of the record, or even an extract, at the vendor's 
expense? it is conceived that he cannot ; for all that he 
can require is a verification of the deeds abistracted, 
and a case being made for the admission of other evi- 
dence than the best, the abstract under these circum- 
stances> would be properly verified by reference to that 
evidence ; the purchaser's right to some permanent evi- 
dence of the deeds referred to, is ianother question. It 
is sufficient if the vendor at his own expense prove the 
deeds abstracted, and whether the purchaser has a 
journey to make into an adjacent county to examine 
the deeds, or to town to examine the record, can make 
no difference, he is thus far entitled to inspection only, 
and not to copies of all the deeds to carry home with 
him for his more convenient or minute inspection and 
perusal. His right therefore to official copies of records 
must rest on other considerations than those connected 
with the examination of the abstract. 

With respect to examining the abstract with the 
original will, the officers of the ecclesiastical court 
would doubtless resist a requisition to compare any 
copy or exti-act with the record : they would say^^ we 
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will give you a copy of the whole or any particular 
part, but we cannot allow you to make a copy or ex- 
tract yourself, or to compare an extract with the original, 
which is much the same thing as copying. Whether 
they are legally justified in returning this monopolising 
answer may be justly doubted ; for they admit a right 
to peruse and to require copies ; then is not the party 
entitled to see that he has a correct copy ? and if he has 
that right at the time, does the lapse of a year or any other 
indefinite period destroy his right to see that he really 
has what he pays for, a true and correct copy? if 
that be so, he surely has a right to compare a copy of 
that corrected copy, and so an abstract, which is only 
a concentrated copy. The question is, whether the ec- 
clesiastical court can legally refuse permission to com- 
pare an abstract of one of their own copies, viz. the 
probate, with the original will of real estate? Over 
that part of the will, they have confessedly no legal 
controul, and their right to the exclusive privilege of 
copying it, remains to be decided. 

The order for production of deeds before a master, 
does not in terms embrace a direction to deposit them 
in his office, but it is always considered that the holder 
is bound to leave them with the master, that they may 
be accessible, not only to him, but to all parties in the 
cause during the progress of the suit. In a late case 
the Vice Chancellor was of opinion, that under the usual 
order for production of books, papers, and writings, 
the master was at liberty, without any further order, to 
direct the party to leave the books, &c. in his office, so 
long as he should think any useful purpose would be 
answered by their remaining there, and then to allow 
the party to take them back ^. 

I 
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The production of deeds under an order of court, is 
always accompanied with an affidavit, that they are all 
the deeds, papers, and writings in the party's possession 
or power, relating to the matter in dispute. But it is 
in the discretion of the master to determine what deeds, 
books, papers, or writings are to be produced, and wh&fi 
and for how long a time they are to be left in his office; 
or, in case he should not deem it necessary that tibey 
should be left or deposited with him, then he may give 
directions for the inspection thereof by the parties re- 
quiring it, at such time and in such manner as he shall 
deem expedient. Should the papers and writings in the 
defendant's custody, relate to other estates or matters, 
as well as to the matter in dispute, he will not be com^ 
pelled to deposit these ; but the affidavit may contain 
two schedules, the one embracing deeds relating solely 
to the matter in dispute, and the other, those which re- 
late to other matters : the deeds contained in the first 
l^chedule will be ordered to be deposited, and the others 
to be inspected at all convenient times by the parties 
interested in the cause ^. 
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The abstract having been examined and the title 
approved, the next question is whether the several 
d^ds abstracted will be handed over to the purchaser 
on the completion of the contract. Formerly when the 
vendor warranted the title against all the world, he wbjA 
allowed to retain the deeds, the better to enable him to 
defend the possession which he thus took upon himself 
io vouch ^. But. now the vendor covenants for his own 
acts and deeds onlv, and not for the defaults aii4 in- 
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cumbrances of former proprietors ; these the purchaser 
takes upon himself. The object of the abstract is to 
shew him that no such incumbrances exist ; and it is 
to guard against any surprise on this head, that the 
purchaser requires to see a proper chain of legal cove- 
nants from a reasonable distance of time; which if 
there be not, he may, it is apprehended, either insist on 
general covenants from his vendor or reject the title. 
The contrary, at all events, remains to be decided, and 
the simple boon of general covenants may be given, 
without pronouncing all titles not having this regular 
chain of covenants, unmarketable. 

One consequence of the purchaser's taking the title 
on himself, is a right to the possession of the title-deeds, 
provided they relate exclusively to the land sold, but if 
they relate to other property which is retained by the ven- 
dor, though of smaller value, I have always understood 
the practice to be, that the vendor is entitled to retain the 
deeds, but then he must give the purchaser attested 
copies of all the deeds abstracted which are not of record 
sufficient to make a title, at his own expense, and execute 
a covenant to produce them at the purchaser's expense^ 
unless there be an original stipulation to the contrary. 

The value of attested copies is not easily appreciated, 
first, they fu*e of no service in ejectment, and second, the 
purchaser can insist on examining the abstract with the 
deeds. He may and frequently does rest satisfied with 
an examination by attested copies, particularly if on 
the face of them the deeds clearly relate to other 
property ; but the purchaser has certainly a right to 
some further evidence of the title on completion of his 
purchase than the bare abstract, which is merely a 

i2 
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-common office document^ of little more value than a 
draft ; attested copies supply this temporary evidence^ 
and as he cannot possibly have the originals^ no better 
substitute presents itself. 

The next question isy— of what deeds and documents 
is the purchaser entitled to attested copies? The an- 
swer is, only of such as are necessary to make a title^ 
and not to any which are of recoi*d. As to the period 
necessary to shew a clear title, that may be sixty, seventy, 
or eighty years, as circumstances occur. If the first 
deed in the abstract be the destruction of an estate tail, 
it is necessary to abstract in chief and not merely by 
recital, the deed or will creating that entail, to shew 
that the party attempting to destroy it and to cut off the 
remainders had a clear right to do so, and has used the 
proper means of accomplishing those objects, though 
the deed creating the entaik may carry the title back 
considerably beyond the period of sixty years. But the 
purchaser cannot surely require attested copies of all the 
antient deeds in the vendor's possession or which may be 
found deposited with the nmniments of title. These may 
give a history for a century or more, and can be of no 
earthly use in themselves, much less in the shape of at- 
tested copies. The vendor is not, by the common prac- 
tice, considered bound, nor is there any thing in the late 
case of Prosser v. Watts «, which warrants the position, 
that he is bound to abstract the whole bundle of ^ old 
deeds' in his possession. The observations of the court 
in that case, are the other way, namely, that it is not 
necessary for the vendor to abstract all the deeds re- 
eited in the more antient documents of his title ; and if 
that be so, the purchaser can scarcely be entitled to 
attested copies of a work of supererogation. 
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In reference to documents on record, the rule is, that 
the purchaser is not entitled to attested copies of these, 
as he can by appealing to the record, which is always 
extant, obtain more authentic evidence than he can by 
an unsworn copy. It is however said, that a purchaser 
may in some cases obtain attested copies of even in- 
struments on record ; for that he is entitled to examine 
the abstract with the original title-deeds or with attested 
copies of them, and that if a vendor has not the in- 
strument itself, and cannot obtain it, he is bound to 
procure an attested copy of it, to enable the purchaser 
to ascertain that the abstract is correct ; and when it is 
obtained, the purchaser is, of course, entitled to it on the 
completion of the purchase ; unless indeed the vendor 
retains other estates holden under the same title ^ Up- 
on such a requisition, may not the vendor say, I will be 
at the expense of your examining the abstract with the 
record itself? then, being referred to the hestj could the 
purchaser insist on being furnished with seamdary evi- 
dence for authentication of the abstract ? Secondly, 
what right of property has the purchaser in the attested 
copy of a record, procured and paid for by another 
person, — ^for his satisfaction it is true, but only for his 
satisfaction and not for his future use. The rule is, 
that he is not entitled to attested copies of record, and 
as that which cannot be required directly cannot be 
obtained obliquely, he could not, I apprehend, maintain 
an action of trover for such a document, if the vendor 
refused to give it up. 

Courts of record are, the high court of Parliament ; 
the courts of King's bench and Common Pleas, at West- 
minster ; the law sides of the courts of Chancery and 
Exchequer ; the court Leet ; the court of Hustings itt 
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the city of London ; and the court of Oreat Sessions in 
Wales. Attested copies of deeds enrolled in any of 
these courts cannot, therefore, in any case, be required, 
where the enrolment was made under a statutable re- 
quisition, nor in other cases where the deeds in question 
are necessary only for the purpose of supporting the 
purchaser's title against the paity by whom they were 
acknowledged, or some person claiming under him; 
except only for the purpose of comparing them with the 
abstract, where the deeds themselves are not in the 
vendor's possession. But neither the Prerogative court 
of the Archbishop of Canterbury, nor any other Eccle- 
siastical court, are, strictly speaking, courts of records^; 
nor are the courts Baron incident to manors (whether 
freehold or customaiy), nor the court of the hundred, 
of the sheriffs or county courts, nor the courts apper- 
taining to the counties palatine of Chester, Lancaster, 
and Durham, or the franchise of Ely \ 



Hence of ff^ills or other instruments registered in 
these courts, attested copies, i. e. copies extracted from 
the books of the registry, and attested by the proper 
officer as true, may be required at the vendor's expense; 
unless it were otherwise provided for at the time of 
purchase '. In common parlance, wills are frequently 
spoken of as records ; — a term comparatively true in 
reference to deeds which pass from hand to hand. An 
attested copy of the probate may perhaps be of as much 
real value as an office copy of the will, but as the pro- 
bate is in itself only a secondary instrument, the pur- 
chaser is reasonably entitled to something more than 
a copy of a copy. If he cannot have the probate, he is 
entitled to an office copy, which, as above observed, is 
of much the same nature as an attested copy. 
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With respect to attested copies it is further observ- 
able, that even trustees and assignees of bankrupt J, are 
bound to furnish them, if they have neglected the pre- 
caution of introducing a stipulation to the contrary in 
the contract. Thus on a motion before Lord Eldon in 
1801, that attested copies be delivered to the purchasers 
at the vendor's expense ; Sir S. Romilly objected on the 
ground of the great inconvenience and expense in this 
case, there being 144 lots ; and on the authority of a 
case before Lord Rossljm, where such a request was re- 
fused on an undertaking to procure a covenant to pro- 
duce the deeds. 

Loixl Eldon. C. — ^This case is of great consequence. 
There being 144 lots in the sale of this estate, what an 
infinite number of attested copies may be necessary. 
The old practice was precisely according to the motion. 
The case before Lord Rosslyn, I apprehend, went upon 
a covenant, as matter of agreement upon the sale, that 
the vendor should produce the original title deeds ; and 
Lord Rosslyn construed it, not only, that he engaged 
to produce the title deeds, but as a negative stipulation, 
that he should not give attested copies. The pressure 
of the stamp duties, I believe, led to that determination. 
Purchasers have set a value upon these attested copies, 
which does not belong to them. They are waste paper 
upon an ejectment, unless between the parties them- 
selves. It has struck me as very convenient, that a 
short act of parliament should be passed, declaring 
that a copy certified by the Master to be a true copy 
should be evidence. I think you must give them at- 
tested copies, unless you leave the originals, or make 
some other proposal in the Master s office. It will throw 
a prodigious expense upon the trust, if all the purchasers 
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are to have attested copies ; and yet I rather think^ they 
are entitled. What is now requii'ed is reasonable 
enough ; not copies of all the deeds, but only so far 
back as to make a title : that is, to an estate tail that 
has been baiTed K — ^This doctrine stands confirmed by a 
later decision^, and must now be considered as the settled 
practice of the profession. 

It was remarked by the counsel in the first cause (Sir 
A. Hart, late Chan, for Ireland), that in Bird v. Lefevre, 
the Jiots were more than 200, and that the copies came to 
£ 1 ,000. Still more wonderful calculations are made by 
a learned cotemporaiy text- writer ; but it seems clear 
that the purcheiser of several lots is not entitled to put 
the vendor to the expense of attested copies for each lot. 
It rarely happens that there are 200 purchasers, though 
there may be twice that number of lots. The Real Pro- 
perty Commissioners have noticed in their second report 
seveml instances of serious loss occasioned by a want 
of attention to this liability. It must be presumed 
that these cases are well authenticated. In one in- 
stance, a purchaser of a small property, finding him-» 
self entitled to insist upon attested copies and a cove-^ 
nant for production, which would have cost more than 
the amount of the purchase money, consented to wave 
his right, only on the terms of having the whole estate 
for nothing. In another and more recent case, where 
an estate had been sold in several small lots, the ex^ 
pense of the attested copies, which were insisted upon 
by the purchasers, exceeded the whole amount of the 
purchase money"*. 

The short rule as to attested copies is, that the pur- 
chaser is entitled to attested copies at the ^-endor^s ex- 
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pense, not of all the deeds in the abstract^ but only 
of such as are necessary to make a title'', and not 
to deeds and documents of record, such as fines, reco- 
veries, bargains and sale, and the like 4 but it may be 
doubted whether he is not entitled to attested copies of 
deeds enrolled merely for safe custody. Such enrol- 
ments are good as between the parties, but not as 
against strangers. The reasoning however against 
giving attested copies of records will be found to apply 
as well to this description of record as to any other. 
With respect to wills, the purchaser, if he cannot have 
the probate copy, is entitled to an office bopy, as above 
noticed. The stamp on attested copies is, bs far as the 
writer s experience extends, always paid for by the 
vendor ; indeed, if he is to give copies they should be as 
perfect as the law requires. Copies of deeds read in 
evidence as copies, require no stamp % unless they are 
made for the purpose of evidence, as attested copies 
are ; these require a stamp by the express provisions of 
the 55 Geo, iii. c. 184, yet if the deed were lost, it re- 
mains to be adjudged, whether an attested copy without 
a stamp would be rejected. If not, the value of a 
stamped copy is not very obvious, further than to fore- 
stall the objection. 

» 

To avoid this expensive liability in regard to attested 
copies, the vendor should always stipulate, either that he 
will not be bound to furnish attested copies, or that if 
they are required, his solicitor shall prepare them at 
the purchaser's expense. A stipulation that the pur- 
chaser shall be furnished with a covenant to produce 
the deeds, amounts to a denial of attested copies at the 
vendor's expense. So notice to the purchaser, at the 
tin^e of sale, that he cannot have the deeds, is tantar^ 
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mount to a stipulation that he shall not demand attested 
copies at the seller's expense ^. 



3."' General right to inspect. 

The covenant to produce deeds is a necessary con- 
comitant to attested copies ; but before we proceed to 
estimate the value of this covenant, it may not be amiss 
to inquire, what right a purchaser has to inspect the 
title-deeds belonging to his estate in the hands of ano- 
ther person, without a covenant. Prima faciei he will 
have a better right to the deeds than a stranger who 
has no interest in any part of the lands comprised in 
them. Against such a person he has not only a right 
to inspect, but to recover the deeds themselves in an 
action of trover. It is laid down broadly by Gibbs C.J. 
that a person who is entitled to the land has a right to 
the title-deeds belonging to that land p, i. e. as against a 
person who has no interest in the property ; and this, 
I presume, whether the owner of the land has a grant 
of deeds in his conveyance or not ; for as between those 
litigant parties, it cannot be contended at the present 
day (whatever it might have been formerly, when con- 
veyancing was hampered with the abstruse doctrines of 
warranty), that a vendor, conveying away all his estate 
and interest in the land, has a right to retain the deeds, 
to make threadpapers for his daughters or game direc- 
tions for his friends ; for what other use can they be to 
him ? The purchaser would surely not be remediless 
at law in such a case. In fact it has been held, that in 
a court of law, an action of trover may be maintained 
for title-deeds after refiisal % provided the plaintiff can 
prove a right of property and a right of possession in 
them *". 
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Then suppose the vendor retaioB any part of the pro- 
perty, and makes a simple conveyance to the purchaser, 
without, of course, any grant of deed^i, aa he retains 
them himselfy-*-and without any covenant to produce 
the deeds ; hafi the purchaser no remedy at law to in- 
spect those deeds as often as occasion shall require ? 
disclaiming at the same time, if required, any right or 
interest in the lands not conveyed to him. The learned 
R. P. Commissi<mers in their second report say, he is 
entirely without remedy at law *. They have no doubt 
well considered the point, and it may be rash to offer 
any observations on so matured an opinion. 

It is, however, submitted that by a subpoena duces 
tecum the purchaser could insist on the production of 
the deeds in court in any trial or hearing respecting the 
title to his own land * ; it is clear the party served with 
the mbpoena must produce the deeds in court in obedi- 
ence to the writ ; but then if he states that they are his 
title^edsy no judge (said the court in Pickering v. 
Noyes) would ever compel him to open them ^. So in 
another case at Nisi Prius, Abbot C.J. said it was per* 
fectly clear, that a man is not bound to produce his title^ 
deeds to an estate ^. But it may be asked, what title 
has the holder of the deeds to the estate in question-*4n 
the teeth of a conveyance by him to the plaintiff? The 
witness cannot predicate in such a case, that the title- 
deeds are his^ for as to the matter in dispute, they are the 
title-deeds of the plaintiff — ^though they are legally in 
his possession as the other*s trustee. Such a case, it is 
apprehended, was not the one in contemplation of the 
court when it said, that the bare statement of a witness 
that the deeds are his shall protect him from disclosing 
their contents in the face of a case shewing that the 
deeds are not his. 
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The rule as laid down in the Exchequer of pleas^ is, 
that where one part only of a deed is executed, in which 
several have an interest, inspection may be obtained 
against the party who has the custody of it, he being 
considered as a mere trustee for the other party ''. A 
case of some hardship may occur if the title be defec* 
tive, as then the whole property might be exposed to the 
attacks of hostile claimants. But the inconvenience 
of a barely possible case, (and that case in itself a sup^ 
pression of justice,) should not prevent the general 
assertion of a right so palpable as the one under con* 
sideration. I cannot think the purchaser would in a 
court which aims at substantial justice, meet with an 
answer which would have the effect of confirming the 
wrongful owner in possession of the property. 

Then if inspection may be compelled in court, the 
general right is established ; the only consequence of a 
refusal to permit the deeds to be inspected out of court, 
would be the additional expense of legal proceedings to 
compel such production aiid inspection in court. But 
though a party may have a right to inspect deeds in 
which he clearly has a joint or common interest, it is 
not so clear that he has a right to take copies of them ; 
but upon a little consideration, the one seems to follow ' 
as a matter of course on the other *. 

Upon the whole, it is submitted that a party having 
an undeniable right and title to land, has such an in^ 
terest and property in the title-deeds relating to that 
land, that he can at any time, compel inspection and 
production of the deeds at law ; if it were otherwise, 
one tenant in common having the deeds, might hold 
his companions at arm's length ; — ^to say nothing of the 
effects of such a disastrous doctrine on the complicated 



CH. in. Covenant to produce Deeds* 125 

intercourse in this great town of commercial partner- 
ships. 

In equity, the general rule is, that the plaintiff is en- 
titled to the production of a deed which sustains his 
title, but he has no right to inspect one which gives an 
adverse title to the defendant y. In Fain v. Ayres ', the 
plaintiff *s right to inspect the defendants deeds, which 
were the root of his title, seemed admitted, the question 
was whether the plaintiff had an equity to call on the 
defendant for a covenant to produce them, which might 
be clearly used at law. The Vice Chancellor strongly 
inclined to think that the plaintiff had such an equity, 
and he was informed that the Lord Chancellor had ex- 
pressed an opinion to that effect. This case is noticed 
more fully in the next section. 



A, —Of Covenant to produce Deeds, 

. Under these circumstances of doubt as to the general 
light at law to compel the production of deeds, it 
would be unwise to omit any opportunity of obtaining 
a covenant for their production from the holder, where 
it can be done. The first and most important conside- 
ration on this covenant, is its currency with the land. 
To ensure this, there must be a legal privity between 
the covenanting parties. If, therefore, lands are con- 
veyed to A. to such uses as B. shall appoint, and B. 
appoints to C. and covenants to produce the deeds to 
him, this is a collateral covenant, and such as could 
not be enforced by C.^s assignee, 

. The question then is, whether the want of a covenant 
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which shall run with the land in sale, is a valid objec- 
tion to the title of that land. That the covenant does 
not run with the land belonging to the party in posses- 
tsion of the deeds, is clearly no objection to the title of 
the property contracted to be sold. If that were the 
case, there would be scarcely a marketable title in the 
kingdom^ where the deeds are not delivered to the 
party. 

Sir J. Leach, V. C. is reported to have said, that a 
purchaser is not bound to complete his contract With^ 
out the title-deeds, or a legal covenant to produce them \ 
a right in equity to compel production of the deeds 
would not be an answer, he added ; the party must have 
not only a legal right but a legal covenant ^ according to 
the strict interpretation of his Honour's judgment in the 
case alluded to *. The Real Property Commissioners 
adopting this opinion, have said, ^in cases where no 
covenant for production of deeds can be obtained, or 
where a covenant is ineffectual ; it was formerly sup- 
posed, that persons interested might obtain the produc- 
tion of them by the assistance of a court of equity ; but 
since a late decision, (the case above referred to) the 
existence of such a right is questionable ; if it exists, 
the title is still unmarketable without a covenant which 
can be enforced at law by the purchaser.' 

This is undoubtedly grave authority, but the whole 
d^ends on the opinion of his Honour the Vice Chan^ 
cdlor. No case is referred to in the judgment, nor is 
any particular reason adduced for the requisition of a 
legal covenant as well as an equitable and legal right. 
In practice that requisition is disregarded, or rather it 
is found impossible in many cases to be complied with. 
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It may be fairly estimated that nine-tenths of the exists 
ing covenants to produce deeds are not legal coveaanti 
running with the land* 

A little reflection will shew the inconsistency of re- 
quiring such a corenant in all cases. Suppose an 
estate be conveyed to A. to such uses as B. shall ap^ 
point, &c. ; every one knows that B. is the owner of the 
property, and has the deeds ; if he sells part of the land 
to C. and conveys it to him by appointment^ with a co^ 
venant to produce the deeds : is C. to be told that the 
actual holder of the deeds is not the proper person to 
enter into the covenant, and that his title is unmarket- 
able because he did not take the covenant from the 
releasee (A.), who never had the deeds and certainly 
would never have entered into the covenant ? 

It is understood that his Honour has lately expressed 
some qualification of this doctrine at the rolls, and it 
certainly remains to be decided on solemn argument^ 
that when a purchaser has a covenant to produce the 
deeds from the actual holder, that his title is market* 
able only so long as that covenant continues by acci- 
dental circumstances a legal one. At the same time it 
must be remembered, that these authorities demand 
our acquiescence until the contrary is decided, though 
the doctrine they inculcate may have the effect of invali- 
dating a very great proportion of titles in the kingdom^ 
where the deeds are not in the hands of the owners. 

In a subsequent case it became a question, whether 
a vendor is boimd under his covenant for further assur- 
ance to execute a covenant to produce the title-deeds ; 
in which, the same learned judge said, ^ I do not think 
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that there has been a judicial decision upon the par- 
ticular pointy whether, under a covenant for farther 
assurance in a conveyance, a new deed of covenant to 
produce title-deeds may be required. But, whatever 
doubt there may be upon that point, this bill, stating 
that the plaintiff has re-sold the property, prays alterna- 
tively, either a new deed of covenant to produce, or the 
actual production of the title-deeds, to enable the plain- 
tiff to shew a marketable title upon his re-sale. The 
defendant's title-deeds, being the root of the plaintifTs 
title, and in that sense, a sort of common property, 
I strongly incline to think, that the plaintiff has an equity 
to that extent ; and I am informed, that the Lord Chan- 
cellor has expressed an opinion to that effect ^.* 

In this case the purchaser's general right to a pro- 
duction of the deeds seems acknowledged, which in the 
former case appears to have been denied, or at all 
events disregarded in the question of title ; and it does 
seem an extraordinary doctrine to say, that though the 
party has an available right to the benefit sought, yet, 
inasmuch as he cannot recover it by a particular mode, 
his title is rendered unsaleable at a fair and market 
priced A point obnoxious to these remarks, cannot, it 
is submitted, be considered as finally settled. 

In order to ensure the currency of the covenant with 
the land, it has been recommended to drop the appoint- 
ment, and to take the conveyance by lease and release 
only. If the vendor be himself the releasee to uses in 
the conveyance to him (that conveyance not being by 
appointment to uses), the common mode of convey- 
ing the lands from him by appointment and release, 
seems unobjectionable ; for the covenants in the con* 
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veyance to the vendor being with the person who unites 
the characters of seisinee and cestui que use, they would 
be available in the hands of his assignee, whether 
that person be in by the common or the statute law ; 
but if the vendor be not the releasee to uses in his 
own conveyance, then the covenants given to him 
by the former proprietor are collateral to the land, and 
an action of covenant could not be maintained on them 
by an assignee. It remains, however, to be decided 
generally, whether the want of a legal chain of cove- 
nants for title for a period of sixty years back, is a 
valid and fatal objection to a title. Many arguments 
from theory, but more powerful ones from practice, 
present themselves against the adoption of such an in- 
convenient doctrine. It is however to be lamented that 
practical property lawyers are never allowed a share 
in the dispensation of niles, the effect of which in the 
perspective, it is scarcely competent for a mind occu- 
pied during life on matters of a totally different character 
fully and clearly to appreciate. The temerity of a Con- 
veyancer in delivering an opinion on a point of special 
pleading or equity-drafting, would be justly reprobated; 
but the persons most thoroughly versed in those subjects, 
are, it seems, at the present day, the proper and legiti- 
mate oracles of Property Law ! 

The covenant to produce deeds is commonly said to 
be lost by the holder aliening the lands in respect of 
which he was allowed the custody of the deeds ^. It is 
true, he may with the estate deliver over the deeds to 
a purchaser,' but that does not exonerate him or his 
heir^ from his covenant to produce the deeds. If he has 
neglected to take any legal obligation from the second 
purchrser to produce the deeds when he shall be called 

K 
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on so to do, and cannot prevail on him to produce them 
on any given occasion, then he, and his heirs if bound, 
are liable to an action on the covenant to produce, and 
damages to the amount of the injury proved, will be 
given against them ; so that it is not exactly true to say, 
that by the alienation of the covenantor, the covenantee 
loses the benefit of his covenant altogether, for it is only 
so in case the covenantor be a needy man ; and it is 
certain that the covenantee's general right to enforce 
production of the deeds at law or in equity, remains 
unprejudiced by the inefficacy of that or any other 
covenant. 

Hence appears the necessity of obtaining from the 
purchaser, where the vendor has entered into a prior 
covenant to produce the deeds, a covenant on his part 
to produce the deeds to the vendor and his covenantees; 
but it may be doubted whether such a covenant could be 
insisted on if nothing was said concerning it in the origi- 
nal contract. In short, the vendor cannot, I apprehend, 
insist either on a covenant to produce the deeds to him- 
self, rendered as he is by the conveyance, a stranger to 
the land ; nor a covenant with the former purchaser to 
produce the deeds to Aim, for he has already a covenant 
for that purpose, which is as available as any the pre- 
sent purchaser could give, that is, supposing it unim- 
peachable for want of legal privity between the cove- 
nanting parties, — a quality which that purchaser should 
have looked to when he purchased the land. 

Trustees and mortgagees uniformly evince great re- 
luctance in entering into any covenants, and when they 
are prevailed on to execute a covenant to produce deeds, 
they always insist on a proviso that the covenant shall 
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be binding only so long as they have possession of the 
deeds. It is not necessary to the validity of the cove- 
nant that the deeds be in the actual custody of the 
covenantor, and therefore the vendor's covenant is un- 
impeachable on the ground of inconsistency ; but if the 
trustee or mortgagee has- the legal estate, the concurrent 
covenant of the vendor that he will produce the deeds 
generally, is a collateral covenant ; and the legal cove*- 
nant is by the proviso destroyed when the deeds are 
handed over to a purchaser. The effect of such a con- 
dition is therefore to deprive the present purchaser of 
the very article which may be wanting to make his title 
marketable. The only remedy for this diflSculty is to 
require a reconveyance from the trustee or mortgagee 
to the vendor before he conveys to the purchaser ; but 
this is never done in practice, and it may therefore be 
questionable whether a purchaser could insist on a de- 
parture from adopted rules. 

A less objectionable addition to the covenant to pro- 
duce deeds is a proviso, making it void if the cove- 
nantor shall part with the deeds and procure from the 
person to whom they are delivered a covenant to produce 
them to the present covenantee ; such a proviso is not 
very common, but if the original covenant be collateral, 
I should consider it rather advantageous than otherwise, 
provided the expense of such future covenant be thrown 
by express stipulation on the covenantor. It should 
however be remembered that such future covenant 
would be collateral to the land of the covenantee, and 
he will have to consider, if the covenant he is about to 
take is a legal one, whether he will accede to the intro- 
duction of a proviso which may have a prejudicial 
effect on his title. The vendor, I apprehend, has no 
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voice in the matter, it being at the option of the pur- 
chaser whether he will dispense with an ingredient in the 
covenant, to which, by the present doctrine, he is clearly 
entitled. — ^The covenant to produce deeds, does not 
usually authorise the covenantee to transcribe or copy 
them ; the covenantor will not always permit this; but he 
frequently engages to deliver copies at 4d. per folio ; in 
that case, the covenantee must doubtless have a right to 
examine the copies with the original deeds. Whether the 
purchaser can insist on the reservation of a right to copy 
the deeds himself, is answered by considered that to per- 
form that operation, he must in some sort have posses- 
sion of the deeds, which clearly does not belong to him. 

It has been said that a covenant to produce all deeds 
papers and writings generally, without a schedule, is 
a mere nullity ; still, if it can be shewn that the cove- 
nantor is in possession of a document or set of docu- 
ments relating to the lands, he would without doubt be 
held bound by his covenant. The words of such general 
covenants usually run, that the vendor shall produce 
all the deeds in his possession at the time of the request 
made ; these could be easily ascertained by a ^ fishing 
biir in equity. It is however best to insert a schedule 
where it can be conveniently done. 

But here, also, another unsettled question presents 
itself, as to what period of time this schedule should 
embrace. Mr. Fearne thought that it should include 
only those deeds which have occurred since the last co- 
venant to produce ^ ; but that is a very objectionable 
position and would greatly lessen the benefit of the co- 
venant, particularly if the former covenant has become 
from circumstances virtually useless. As the covenant 
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to produce is concomitant on the right to attested 
copies, it seems reasonable that the schedule should 
embrace all the deeds and documents that may be 
hecessary to make a title. But as the reason for re- 
fusing attested copies of records does not apply to 
covenants to produce deeds, viz. the expense, this 
covenant should embrace indentures of fine, exemplifi- 
cations of recoveiy, and probates of wills, as well as 
all other deeds, papers, and writings in the covenantor's 
possession. 

TTie expense of preparing and engrossing the cove- 
nant to produce deeds, as also the stamp, falls on the 
purchaser, but the expense of procuring its execution, 
belongs to the vendor. As the principal expense belongs 
to the purchaser, he may either insert this covenant in 
his conveyance, or take it by a separate deed. The 
latter plan is on many accounts the preferable. TTie 
notice which this reference to old deeds and their 
contents, and thereby collaterally to dormant, though 
perhaps satisfied, incumbrances, is one reason why the 
purchaser should not on the face of his conveyance 
allow any trace of these objectionable features in his 
title. The present manifest disposition to reform, and 
the consequent probable adoption of a general registra- 
tion, are also among the reasons inducing caution on 
this head, for it would be obviously inconvenient to 
begin the root of a title with a conveyance referring by 
recital or schedule to a variety of worn out assurances. 



5 . — Custody of Deeds, 

It is stated by the late Mr. Sanders as a point clearly 
settled, that the feoffee or grantee to uses is entitled to 
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the custody of the deeds, because the statute only trans- 
fers the legal estate to the use, an^ says nothing of the 
title-deeds « ; and it is shewn by Mr. Dixon that the 
earlier authorities support this proposition ^ The only 
modern instance of its application, is in a case before 
Lord Kenyon in 1788fi^, where in an assignment of a 
mortgage, the usual clause granting the deeds was by 
some accident omitted. The transferee brought an 
action of trover against the assignor for detaining them; 
but the court held that he could not recover, because 
the defendant had as good a title to the deeds as him- 
self ; — an extraordinary position certainly, when it is re- 
collected that the transferror had assigned all his estate 
and interest in the premises to the plaintiff. What pos- 
sible right of property could he then have in the deeds 
when he had received his mortgage money and retained 
no interest in the land ? 

The point, however, is of little practical importance, 
as in a conveyance to the common uses to bar dower, 
the purchaser is usually made the releasee himself; and' 
if it be otherwise, the releasee is a mere trustee for the 
cestui que use, and is bound to deliver the deeds to the 
purchaser ; indeed if the statute convey the legal estate 
to the use, the effect should be the same as if the re- 
leasee had executed an actual conveyance to the cestui 
que use, which would clearly carry the deeds. 

The rule as laid down by Gibbs C. J. is, that a person 
having an interest in the land, has a right to the deeds^ 
against a person having no such interest ^. A contrary 
doctrine, viz. that of allowing an interest in the deeds 
to a person who has no interest in or lien upon the lands, 
is so absurd in itself and so incompatible with modern 
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notions/that it may be justly suspected whether a court 
of justice would, in the present day, allow of its applica- 
tion in practice ; and though doubts may still be en- 
tertained whether the landowner can maintain an action 
of trover at law for his deeds, it is clear that he has an 
ample remedy in equity *. 

Thus per Sir John Leach V. C. the possession of the 
title-deeds is incidental to the possession of the estate, 
but cannot be recovered with the estate at law. The 
court therefore will give the title-deeds to him who has 
at law recovered the possession of the estate ; but its 
jurisdiction in this respect, is confined to the possessor 
of the estate. If the heir out of possession recovers the 
estate at law, then, but not till then, he. may come here 
for the possession of the title-deeds. All the cases prove 
thati. — It is obvious, however, that the antient strict 
rule at law is relaxing, and that a more ameliorated and 
reasonable rule is in course of settlement. ^ It is a clear 
principle of law,' said the court of Common Pleas in a 
late case, ^ that the muniments of an estate belong to the 
person who has the legal interest in it ; but if that in- 
terest passes to another, he can no longer have a right 
to sue a bailee to whom he has delivered the deeds for 
a special purpose. Suppose the case of a conusor of a 
fine : the estate and muniments belong to the conusee 
after the levying of the fine : could the conusor after the 
fine had passed, maintain trover against the attorney for 
not re-delivering the title-deeds of the estate ? When the 
right to the estate went, the right to the muniments 
went also ^.' 

Generally speaking, the tenant for life is entitled to 
the custody of the title-deeds ^ ; for as he is to answer 
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the praecipe of strangers, it is reasonable that he should 
be furnished with the means of doing so. When an 
estate is settled on a person for life, who before had no 
interest in the property, there is little danger in allowing 
him to have the deeds ; for he can only make a title 
through the settlement. But when a tenant in fee 
makes a settlement, and takes back an estate for life, 
there is considerable risk in allowing him to retain the 
deeds with the conveyance in fee to himself. The usual 
practice however is to allow him to retain the deeds 
without even requiring any memorandum to be endorsed 
on his conveyance of the material alteration that has 
been made in his estate by the settlement ™ : whether 
the trustees have a right to insist on such endorsement 
when they do not take the deeds, or whether they have 
a right either at law or in equity to the custody of the 
deeds, has not been distinctly settled ; but more than 
one fraud has been committed in thus allowing the 
tenant for life to retain a conveyance of the fee to him- 
self, especially if it be to uses to bar dower, as then he 
can deduce a good title to a mortgagee without shewing 
or noticing the settlement, or proving any jointure to have 
been settled on his wife ; — ^he cannot make a sale with- 
out delivering possession, which would of course lead 
to a disclosure of the settlement. The general rule is 
not to take away the deeds from the tenant for life, and 
though in the case alluded to, the clause of all deeds 
may be introduced in the settlement, yet as the first use 
is to the settlor in fee, and the shifting use to him for 
life, his legal right to the custody of the deeds must, it 
is conceived, remain undoubted. 

If an estate affected by one set of title-deeds be sold 
in lots, and no condition is inserted with respect to the 
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custody of the deeds, the vendor, I apprehend, is entitled 
to the custody of them if any lot remain unsold, how- 
ever small in quantity that lot may be ; but then, if 
there be no stipulation to the contraiy, he must furnish 
the several purchasers with attested copies at his own 
expense, the purchasers being at the expense of the cove- 
nant to produce the deeds, as before mentioned. If all 
the lots are sold and there is no condition as to the 
custody of the deeds, they belong of right to the pur- 
chaser of the largest lot, who must covenant to produce 
the deeds to the other purchasers at their expense, but 
the vendor having omitted to stipulate as to attested 
copies, must himself be at the expense of them ; — ^he 
cannot, I apprehend, insist on retaining the deeds when 
he disposes of all his interest in the land, though he 
may have previously sold a part and entered into a 
covenant to produce the deeds to that purchaser, nor 
could he require that the deeds be impounded in the 
hands of a third party, as his banker for instance, who 
has no interest in the property ; and an express condition 
of sale to that effect appears to me so contrary to prin- 
ciple "*, that I think the court of chancery would, not- 
withstanding such a capricious and unwarrantable stipu- 
lation, direct the deeds to be delivered over to the pur- 
chaser of the largest lot. The court however never has 
exercised any corrective jurisdiction of this sort, but it 
has frequently gone to the very verge of reasonable 
construction. 

If the vendor on a former occasion has sold any 
portion of the lands and retained the deeds, and now 
sells the residue ; so that he has no pretence for retain- 
ing any evidences of the title himself, the present pur- 
chaser standing in the place of the vendor, has, it is 
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conceived, a better right to the custody of the deeds 
than the former purchaser, though his purchase concern 
the larger portion of the lands comprised in the deeds. 
Consequently the present purchaser could, I apprehend, 
resist specific performance of his contract, if the vendor 
claimed to retain the deeds to enable him to perform 
his covenant with the former purchaser, or to deliver 
them at once to that purchaser in satisfaction of his 
covenant. If he deliver over the deeds to the former 
purchaser, he must at all events, furnish the present 
purchaser with attested copies, and procure from that 
purchaser a covenant to produce the deeds, an expense 
which he would not have to incur by delivering the 
deeds to the present buyer. In embracing this alterna- 
tive, he would deprive himself of the means of satisfying 
his covenant to produce the deeds to the former pur- 
chaser ; but he may not unreasonably require of the 
present buyer a covenant to produce the deeds to the 
former purchaser when and as often as he himself is 
called on for that purpose. There can be little or no 
danger in the present purchaser giving that covenant^ 
guarded as it is by a production to the former purchaser 
only, who has a common interest with himself in the 
deeds ; and it must be the interest of the vendor rather 
to quiet than disturb the possession of those who have 
his covenant for quiet enjoyment * notwithstanding any 
act hereafter to be done by him.' Whether the vendor 
could insist on retaining the deeds without a covenant 
of this kind from the present buyer, is another question. 
I should think the purchaser may legally resist such a 
demand ; at the same time, he would, I think, run no 
risk in acceding to the request at the vendor's expense. 

If the vendor on the former sale not only covenanted 
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to produce the deeds^ but also stipulated that on a sale 
of the property retained by him, he would hand over the 
deeds to the former purchaser, (a stipulation purely vo- 
luntary on his part,) the former purchaser would then 
perhaps have a prior right to the deeds. The present pur- 
chaser could not, in that case, successfully contend 
against an actual covenant — his own right being at pre- 
sent founded on a contract in fieri, but he would have a 
right to attested copies at the vendor's expense, if there 
were no stipulation to the contrary ; and as the deeds 
are now for the first time handed to the former pur- 
chaser, he may require the vendor to procure from that 
purchaser a covenant to produce the deeds to him. 
Whether that covenant should be entered into with the 
vendor or the present purchaser may be a question. 
The safest way would be to take the covenant from 
both, in order to ensure, if possible, its currency with 
the land. 

During the pendency of the contract, the abstract 
belongs to the purchaser, and he may maintain an ac- 
tion of trover for it, if it has been once delivered to 
him ® ; but per Bayley J. if a purchaser of an estate 
refuses to complete his contract and pays nothing, he 
has no right to keep the abstract p. If his deposit be 
not returned, he may perhaps retain the abstract as a 
lien, but what value such a lien could be is not very ob- 
vious. He is not allowed to keep a copy of the abstract 
lest it should be used for mischievous purposes*^, but as it 
creates no lien on the land it can be intrinsically of lit- 
tle value to any other person than the owner. CounseVs 
opinion on the title being paid for by the purchaser, 
belongs of right to him, and on delivering up the 
abstract, he may so completely ei-ase it as to deprive the 
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vendor of all information it may contain'. On the 
other hand^ — ^would he be justified, if his deposit were 
not forthcoming, in communicating a defect to the 
party entitled to take advantage of it ? The threat of 
such a course may be tantamount to a lien, and the 
possibility of disclosure of a defect is one reason why 
the purchaser is not allowed to retain the abstract. 

On the same principle the purchaser should not be 
allowed to retain the drafts of his conveyance. If he 
prepared them before the proper time, though in reason- 
able expectation that his requisitions would be answered 
or complied with, the expense should fall on himself; 
and the time could not have arrived when he was en- 
titled to prepare the conveyance, until all objections 
have been answered ; so that if he is not entitled to re- 
tain any copy of the abstract, (the recitals, parties, and 
parcels in the draft conveyance amounting to such,) he 
would in any event be bound to g^ve up the drafts with- 
out payment of his solicitor's charges for their prepara- 
tion, unless indeed they were proceeded with at the 
express request of the vendor. 
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OP THE TITLE TO DIFFERENT KINDS OF PROPERTY. 
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3. Copyhold. 9. Reversions. 
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5. Gavelkind. 11. Ships and Shipping. 

6. Equitable Estates, 12. Personalty. 



1. — Freehold, 

The evidence required on the sale or mortgage of free- 
hold property, is the general subject of the present essay, 
and will not therefore require any specific notice here. It 
is the peculiarities arising from the consideration of dif- 
ferent kinds of property, that attention is intended to be 
directed in this chapter. It will however be necessary 
to ask, whether the seller of freehold property is a debtor 
to the crown, or a surety for any crown debtor. Judg- 
ments, if any, against him are also encumbrances, and 
search should be made for them in the proper offices 
for the last ten or twenty years, though the vendor may 
himself have purchased the property only within a few 
months, unless there is a clearly existing outstanding 
term on which the purchaser can with safety rely for 
warding off these encumbrances, and he has neither 
direct or constructive notice of them. 
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A bare annuitant is not legally entitled to the custody 
of the title-deeds as against a person having an estate 
of freehold in the land under the same will or settlement; 
but life annuities are seldom granted without a term or 
some other specific legal interest in the land^ and no 
annuitant would at this day consider himself safe with- 
out the deeds. If he leaves the deeds in the hands of 
the grantor, that enables him to commit a fraud, to 
which the annuitant thereby becomes a party; he would 
consequently be postponed to a subsequent purchaser 
or mortgagee without notice. If therefore the pur- 
chaser is to have the deeds, he need not trouble himself 
much about enrolled annuities ; for having the deeds he 
will not be bound by the annuities, unless it can be 
proved that he had actual or constructive notice of their 
existence. If the seller be a trader amenable to the bank- 
rupt laws, the purchaser must run the risk of seci^et acts 
of bankruptcy on which commissions issue within two 
months after his conveyance ; if he has notice of an act 
of bankruptcy, that is a serious objection to the title. 
But a separate chapter being devoted to these subjects 
it will be unnecessary to pursue the consideration of 
them further here. We proceed therefore to. 



2. — Leaseholds. 

The foundation of leasehold titles is the deed or will 
creating the term. Without the production of this 
document, the title cannot be treated as clearly market- 
able. Some gentlemen are understood to be of a con- 
trary opinion, where long possession has continued 
under the term, and the deed or will creating it, is 
upwards of sixty years old. The recital of a lease in an 
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assignment sixty years off age, with consistent possession 
and an uninterrupted devolution of the title in the in- 
terval, are strong corroborative circumstances in proof 
of the existence of a lease. But the lease may have 
been made under a power, and there is no evidence by 
the recital of its due execution ; other contingencies may 
be suggested, which would prevent the title being 
treated as clearly marketable, though it may be free 
from risk. 

The validity of this deed or will depends on the legi- 
timacy of the right of the grantor or devisor to make it. 
If nothing be stipulated to the contrary, it is generally 
understood, that the title of the lessor can be called for. 
This of course only applies to leases created within a 
period of sixty years. As to leases of greater antiquity, 
the fair presumption is, that the lessor had good right 
to grant the lease which has secured undisturbed pos- 
session for more than three score years. After such a 
confirmation, a requisition to produce the lessor's title 
would be viewed in practice as peculiarly captious and 
unsustainable. 

As to leases of modem date, say between thirty and 
forty years old, it is laid down by Lord C. B. Richards 
in Purvis v. Rayer •, that if a contract be made for the 
sale of leasehold property unconditionally, without a 
stipulation in terms on the part of the vendor, that he 
means to sell his interest only in the residue of the term, 
and that he will not warrant his lessor's title, he is 
bound to shew to the satisfaction of the purchaser, that 
his lessor, or the ori^nal grantor of the term was entitled 
to grant the lease. He cannot otherwise oblige the 
purchaser to complete the contract made for the pur- 
chase of the premises. 
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The reporter adds in his marginal note, ^ nor is there 
any thing in the circumstance of its being a very old 
lease, to make it an exception to this general rule of 
law.' The Chief Baron said, that the lease which was 
the subject of the contract was gi*anted forty five years 
since ; that certainly was a long time ago, but possession 
alone would not give a good title for the residue of the 
teim ; suppose the lease had been made by a tenant for 
life ; the length of possession in that case could not be 
urged as evidence of a good title ; the case was therefore 
like the common one of incumbents, who were entitled 
to tithes, receiving successively for a great number of 
years a sum of money as composition, in such a case 
the lapse of one hundred years, or one hundred and 
fifty years did not give an adverse right against the 
tithe owner ; past enjoyment therefore gave no stability 
to a claim of future possession under the lease.— From 
which observations of the court, the general proposition 
of the reporter cannot be collected, and though it may 
be ultimately decided that a purchaser has a right to 
require the lessor's title whatever may be the antiquity 
of the lease, yet that point was not adjudged in the 
above mentioned case, and the practice is clearly 
against it, where upwards of sixty years un^disturbed 
possession have sanctioned the title. Suppose the lessor 
had no right to grant the lease, is not his receipt of rent 
for sixty years a complete answer to the rightful owner ? 
The case however is somewhat different from a free- 
hold title ; but it is trifling to say that sixty years unin- 
terrupted enjoyment affords no presumption in favour 
of the validity of the lease, or that the great length of 
past possession of property within the statutes of limita- 
tion gives no assurance of future unmolested enjoyment. 

Courts of law, however, have almost simultaneously 



8. 2. Of the Lessor's Title. 145 

taken a different view of this question. On a general 
agreement for the sale and purchase of the lease of a 
public house^ the purchaser refused to complete his 
contract without production of the lessor's title, which 
being refused, he commenced an action against the ven- 
dor for his deposit money. Abbott, Lord C. J. — I think 
this action is not maintainable. On looking to the 
agreement, I do not find a syllable to warrant the aver- 
ment in the declaration, that the defendant undertook 
to make out a good title to the lease. Without such a 
stipulation, a party selling a lease is not bound to pro- 
duce his landlord's title, a thing which in most cases 
would be utterly impossible. The cases the other way 
are only cases in equity, and although it may be true 
that a vendor, on a bill for specific performance, could 
not compel a purchaser to take a lease without shewing 
the lessor's title ; still I shall hold, that in a court of 
law, the purchaser cannot recover his deposit on account 
of such title not being produced, unless the vendor has 
expressly contracted to furnish his lessor's title. The 
plaintiff must be called* A non-suit was accordingly 
entered ^. 

Questions of this kind are now usually forestalled, by 
a stipulation ^that the lessor's title shall not be re- 
quired ;' — ^upon which it has been recently adjudged, 
that if the purchaser can by other means produce the 
lessor's title, and it thereby appears that the lessor had 
no good right to grant the lease, still if he has pur- 
chased under a stipulation not to require the lessor's 
title, he shall not be at liberty to avail himself of an 
objection so obtained ^. In conditions of sale prepared 
by the writer, he introduced this declaration that the 
lessor's title should not be required. The purchaser 
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took his abstract to a solicitor^ who was the solicitor of 
the lessor ; to whom it was perfectly familiar that the 
lessor was only tenant for life, having a power of leasing. 
Upon looking to the power it S4)peared that two wit- 
nesses were required, and the lease had only one. It was 
afterwards proved that the second witness (who wa«^ 
still living) had omitted to sign his name at the time 
but was now willing to do so. One of the Real Pro- 
perty Commissioners, bdng consulted on the subject, 
was of opinion that the defect was incurable by this 
means, and that the purchaser had a right to avail him- 
self of the opportunity of inspecting the lessor's title, 
as he did so without requiring it of the vendor. It 
is merely necessary to add, that upon referring to the 
above decision, the objection was considered untenable. 
' When a person agrees to accept an assignment without 
requiring the lessor's title, the fair construction,' said 
Mr. Jus. Bayley, ^ is that he shall not be at liberty to 
I'aise amf objection to the lessor's title.' * 

It is quite clear that under leases granted by bishops 
and other ecclesiastical corporations enabled by statute, 
the lessor's title cannot be demanded ; for it cannot be 
supposed that a bishop, a public functionary, would 
fraudulently put his episcopal seal to any public instru- 
ment, or that he has acted under a mistake and granted 
what did not belong to his See ®. 

Whether a person contracting for a l6ase is eoftitled 
to call upon the intended lessor to produce his title, is* 
a question which has not be^Q distinctly settled^ Sir 
W. Grant said he should hesitate long before he de- 
cided, that the. owner of real property, by contracting 
to grant a lease, becomes bound to shew the title to the 
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estate out of which it is granted ^ In husbandry leases 
the tenant invariably accepts the demise without in- 
quiring into the landlord*s power to gi*ant it ; questions 
on that head he considers not only as querulous and 
presuming in the extreme^ but as engendering a species 
of bad faith^ which would certainly lo|se him the bar- 
gwn. But though it be true, to use the words of Sir S. 
Romilly^, that no honest lessor would grant a lease 
without taking care that tlie lessee has the estate, yet 
there are landlords, who through inadvertency or uncon- 
trolable circumstances, are found ready to grant leases 
without considering any interest but their own. It 
proves a source f>f great calamity to a tenant when he 
has brought his farm into a flourishing condition, to re- 
ceive notice of a prior incumbrance, which may possibly 
be followed with a notice to quit or a rise of rent by the 
mortgagee, thereby making the lease virtually invalid. 
These considerations therefore render it highly essential 
in every individual taking a lease, to make all possible 
inquiries concerning his landlord, if there be the least 
reason to suspect that the farm is in mortgage. But 
whether he can insist on an inspection of the lessor's 
title, is a question not yet settled ; — ^though if a pur- 
chaser from the lessee can demand that production, the 
lessee himself should be entitled to it from the lessor. 

As to assignments of leasehold property, it is observ- 
able that acceptance of the deed is an acceptance of the 
lease and all its liabilities ; an actual entry on the land 
is not necessary'*; neither is it necessary that the assignee 
sign the deed to support an action of covenant against 
him " ; and now it seems not requisite to prove that he 
accepted the assignment, the presumption being that 
the recipient of a benefit will not disclaim it until the 

l2 
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fact is shewni. — ^I, A. B. do assign this lease to C. D.' 
has been held to be a good assignment without a seal^ 
but it must now be stamped ^ ; and it seems that an 
agreement for an assignment may operate as an actual 
assignment ^ But a parol lease even^ must be assigned 
by writing ™. — ^The assignee cannot legally refuse to^^ve 
the assignor a covenant of indemnity against the ensu- 
ing rent and covenants in the original lease". The 
value of such a covenant, must of course depend on the 
respectability of the assignee. It is with a view to bind 
the assignee to this covenant, that he is generally re- 
quired to execute the assignment. But assignees of 
bankrupt assigning a lease are not entitled to a cove- 
nant of indemnity, either for themselves or the bankrupt^ 
against the ensuing covenants with the lessor ®. 

The assignee of a lease, to shew his interest in the 
premises in a court of law, is required to prove the ex- 
ecution of the lease, and all the mesne assignments p ; 
though if the assignment be endorsed on the lease. 
Lord Kenyon has said, it is sufficient to prove by 
the subscribing witness the execution of the assignment ; 
for the assignment having adopted the original deed 
in all its parts, it becomes as one deed, and proof of 
part is sufficient for the whole *i. — ^After thirty years 
possession the existence of a deed of assignment will be 
presumed, though there be no evidence that it actually 
existed, and none of its having been lost or destroyed ''• 
These points however are not of primary importance to 
the Conveyancer, as he presumes that the lease and 
assignments are properly executed till the contrary is 
shewn. 

A parol surrender cannot extinguish a lease in writ- 
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ing % neither is the mere act of cancellation a sun-ender 
within the statute of frauds S which requires such sur- 
render to be by deed or note in writing, or by act or 
operation of law. Nor is the recital in a second lease, 
that that lease is granted in part consideration of the 
surrender of a prior lease of the same premises, a sur- 
render by deed or note in writing of such prior lease, it 
not purporting in the terms of it, to be of itself a sur- 
render or yielding up of the interest, though in some 
instances the acceptance of a second lease for part of 
the same term before demised, may be a surrender of 
such prior term by operation of law ; and this, even 
though the second lease be voidable, if it be not merely 
void ^ 

Leases renewed by ecclesiastical corporations before 
the expiration of the existing lease usually contain a 
recital of the surrender of the former lease, which, 
though no evidence in court of an actual surrender 
within the statute of frauds, yet coupled with the grant 
of a new lease and the delivery up of the old one, is 
enough to warrant the presumption of a surrender 
either in terms or by operation of law. The principal 
object is to observe that the old lease is within three 
years of expiring; for the restraining statutes (18 Eliz. 
c. 11. and 13 Eliz. c. 10.) enact ^that all leases here- 
after to be made by any of the said spiritual, ecclesias- 
tical, or collegiate persons, or others, of any of their 
said ecclesiastical, spiritual, or collegiate lands, tene- 
ments, or hereditaments, whereof any former lease for 
years is in being, and not to be expired, surrendered, or 
ended within three years next after the making of any 
such new lease, shall be void.' On these acts it has 
lately been held that a lease by the warden and poor of 
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a hospital^ under the coloration seal, made before the 
expiration of a former lease^ to a lessee^ who then had 
only a part interest in the first lease, but to whom the 
entire interest was assigned within three years after* 
wards, is binding upon the succeeding warden and poor 
of the hospital ^. 

As a lease for years is a chattel interest, it descends 
on the personal representative of the lessee, and a title 
cannot be made from a devisee or executor without pro* 
duction of the probate or from an administrator without 
production of letters of administration. It is also pro- 
per to observe that the probate or administration is 
granted by a court of competent jurisdiction. And if 
the legatee takes upon himself to assign the tenn without 
the concurrence of the executor expressed on the deed, 
it is necessary to shew that the executor has assented 
to the bequest. It is therefore proper and usual to 
make the executor a party to an assignment of a term 
by a legatee whenever it can be conveniently done ; and 
an actual assignment from the executor to the devisee 
is frequently taken as the best means of preserving 
evidence of the executor's assent. 

This previous assent is made necesssary for the secu- 
rity of the executor, upon whom all personal property 
devolves, in trust to apply it, in the first instance, in the 
payment of debts ; and until his assent is given, the 
legatee has only an inchoate property, and cannot enter 
upon the premises without being guilty of a trespass. 
But as this assent to a legacy is only requisite for the 
security of the executor, and to complete the title of 
the legatee, there is no specific form prescribed for de- 
claring the assent. In general any expi*ession or act 
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done by the executor, which shews his concurrence or 
agreement to the bequest, will be sufficient ^, and it is 
said that 'a very small matter shall amount to an 
assent to a legacy, an assent being but a rightful act ^, 
This assent, when once given, whether before probate or 
after, is evidence of assets, and an admission by the 
executor that the fand is adequate to the discharge of 
debts ; it vests the interest at law absolutely and irre- 
vocably in the legatee y, though he personally may still 
be liable to refund in a court of equity on the deficiency 
of other assets. — It is more than probable that the ex- 
ecutor's assent to a bequest of a remote date, will be 
presumed. The exact period within which such a pre- 
sumption will be made does not.distinctly appear, but it 
is conceived, that it cannot strictly be made within 
twenty years, as debts on bond or judgment may con- 
tinue in force for that time, but after that period a re- 
quisition to shew the executor's assent is never made, 
nor indeed is it commonly required after a period of ten 
or twelve years, unless there is reason to believe that the 
executorship is not wound up, or the trusts appear of 
long duration ; then some enquiry on the subject seems 
requisite. 

In treating with an executor or administrator, the 
purchaser has no occasion to look farther than the 
clause appointing the executor and the jurisdiction 
of the court granting the probate or administration. 
Both have power to give a good and valid receipt for 
the purchase money and to assign the legal estate for 
the residue of the term ; and the estate cannot be 
followed by the devisees although the sale be made for 
the executor's own debt, or the proceeds of the sale 
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never reach the legatee, unless the purchaser be in some 
way privy to an intended devastavit by the executor *. 
The title to leasehold estates is much simplified by this 
absolute power of disposition in the legal personal re- 
presentative of the lessee. 

In court, the probate only, and not the will, is admis- 
sible in evidence of the executor's title. The will itself 
whether proved or not is inadmissible, because origin- 
ally the goods and chattels of all deceased persons 
devolved on the ecclesiastics, and their prior title is 
not to be defeated without some evidence of a grant 
by them of administration to the executor or admi- 
nistrator. In court, the original lease as also the 
mesne assignments will require the usual proof, but the 
observations previously made on the proof of deeds 
generally, apply here and need not be repeated. It is 
merely necessary to add that the production of an ori- 
ginal lease for a long term of years, coupled with a 
possession for seventy years, has been held to be good 
presumptive evidence of the execution of all mesne 
assignments \ 

In cases of intestacy many perplexing questions occur 
as to the proper parties to take out letters of administra- 
tion, especially as to the shares of children who are dead, 
but this principally regards the executor or adminis- 
trator in connection with the legatees or next of kin, and 
does not concern a purchaser or mortgagee, who in treat- 
ing Mdth the legal personal representative is entirely 
relieved from all risk about the application of his money. 
The distributive share of the next of kin, as appears by 
a late case is not assignable ^ ; neither is the interest of 
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the next of kin in the intestate's leasehold property to be 
considered as conferring any vested equitable estate ^, 
but these are points not embraced by the present essay. 

With respect to Renewable leasehold property held 
ander church leases, it is to be recollected that Bishops^ 
Colleges and Ecclesiastical persons are not allowed to 
lease in reversion for obvious reasons. A renewed 
lease therefore from these bodies is objectionable, unless 
it appear that the former lease has expired, or is surren- 
dered, or is within three years of its expiration \ Most 
leases of this kind are renewed before they expire by 
effluxion of time ; and to render it certain that the new 
lease is not a grant in reversion, it is commonly ex- 
pressed in the operative part of that lease, that it is 
granted in consideration of the surrender of the former 
lease, which is in fact delivered up to the lessors to be 
cancelled ; this with the grant of a new term to take 
effect immediately must amount to a virtual, if not to an 
actual surrender of the former lease as noticed in a pre- 
ceding page (149). The consequence however is, that 
the old lease being delivered up to the lessors, the lessee is 
at a loss how to carry back his title for a period of sixty 
years, which by the general rule he is bound to do in 
order to shew the purchaser that there is no outstanding 
trust or equity affecting the tenant-right of renewal. — 
The right of renewal is in equity considered the author 
or moving cause of every fresh lease, and any equity 
attaching on that, will attach on every succeeding lease; 
— ^if the lessors are bound to renew, that obligation 
confers an interest, which may be transferred or settled 
at law. 

It may be asked, why carry back the title sixty years 
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when every equity not claimed within twenty years is 
considered as absolutely barred and destroyed ? The 
answer to this pertinent enquiry is^ that the bar by 
twenty years non-claim is in analogy to the statute of 
limitations^ which deprives a party neglecting to exert 
his rights within that time of his possessory action^ and 
as all remedies in equity are possessory as well as 
droitural^ this rule is established as a convenient period 
beyond which it shall not be lawful for the rightful 
owner, sleeping thus long on his rights, to disturb the 
quiet possession which he has allowed another to usurp 
and retain for that length of time. But it is observable 
that in analogy to the statute at law, any slight acknow- 
ledgment of the outstanding right within twenty years 
by the party in possession, will in equity ^ve the dor- 
mant owner another period of twenty years from the 
date of that acknowledgment, and the statutes do not 
affect persons under the legal disabilities of infancy, 
coverture, lunacy, duress, and absence from the king- 
dom. Besides a purchaser is not bound to take a title 
resting merely on the statutes of limitation ; such a title 
is not considered marketable. It is therefore necessary to 
inspect the prior title of renewable leaseholds for such 
a period as will render it probable that no outstanding 
right or equity could exist in a person under any of the 
before mentioned disabilities prior to the commencement 
of the last twenty years. This is considered as not 
ascertainable under a period of fifty or sixty years ; but 
even this period may be insufficient to render the point 
absolutely certain ; for a woman having an equitable 
right to leasehold property may have been married forty- 
five years, and have died eighteen or nineteen years ago; 
her executor or administrator would now be entitled to 
that right, though more . than, sixty years may have 
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elapsed since it was in any way acknowledged or asserted. 
This indeed may occur under a freehold title, but it 
affords a reason why the title to renewable leaseholds 
should be traced back for a considerable period, and in 
analogy to freehold titles the rule is fixed by the com- 
mon practice to a period of sixty years. 

Regarding this requisition, the stewards of bishops 
and colleges usually register all surrendered leases, and 
will on application grant official copies for the use of 
the lessees and their assigns on payment of certain fees. 
They may also, I apprehend, be compelled by subpoena 
duces tecum to produce the original surrendered lease 
at any trial or hearing ; but as between vendor and 
purchaser, these official copies examined and attested by 
the steward are all that the purchaser can require ; but 
these he is entitled to at the vendor's expense, unless 
there be a stipulation to the contrary. Of course, 
neither the bishop nor the steward will covenant to 
produce these expired leases, nor could they be com- 
pelled to give such a covenant. The value of a can- 
celled or expired document is not very apparent ; — the 
principal links in the title are wills, settlements, and 
assignments^ these are in the custody of the parties 
themselves and will require the same attention as simi- 
lar assurances of freehold lands, but the purchaser is 
entitled to some better evidence of the more recent 
leases than the mere recital of them in the deeds- 



^."'Copyholds. 

The regular mode of deducing a title to copyhold 
estates, is by production and delivery of the several 
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copies of court roll, stamped as required by the several 
stamp acts. This is the best and primary evidence ; 
for being properly stamped these copies are admissible 
in court without any proof of the stewards hand-writing 
signed at the foot •, or other proof as to the execution 
of the surrender by the vendor, except only that in 
ejectment, the court requires some evidence of identity 
as to the party admitted ^ ; but this is never required by 
the Conveyancer. 

The conveyance of a copyhold estate is quite different 
from the common conveyance of a freehold estate or of 
a freehold interest in copyhold property. The one is 
passed before an official Mdtness who enrols the transfer 
among the records of the manor, a copy of which he 
grants to the party, authenticated by his official signa- 
ture at the foot as ^ steward of the said manor.* This 
attests first, that the surrender was duly executed, and 
second, that admission has been formally granted 
upon it before the homage in open court ; and if the 
steward will admit this against his lord under his own 
hand, it is not for the courts at Westminster to presume 
the contrary, and require actual proof of the due per- 
formance of the various stages of this compound assur- 
ance. The conveyance of a freehold estate on the 
contrary is a simple act executed in private, of which 
the courts of Westminster not unfairly require some 
further evidence than the mere writing itself — either by 
the attesting Mdtnesses or by proof of their hand-writing. 

It was in one case said, that if the admittance be of 
thirty years standing, then a copy of such admittance 
may be read in evidence Mdthout its being signed by the 
steward ^. But in Somerset v. France \ a copy forty 
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years old was rejected because the steward's hand 
writing could not be proved. In modem admissions, 
some proof of the steward's signature to the copy may 
perhaps in strictness be required in court, but this is 
doubtful and is seldom enforced ; for a copy authenti- 
cated by the steward is certainly different from an 
examined copy of a deed authenticated by a private 
person*. And per Holroyd J : — It is the duty of the stew- 
ard of a manor to deliver to the tenants, as part of their 
title, copies of the court rolls ; copies, therefore, are 
admitted in evidence upon the same principle as the 
chirograph of a fine, or the enrolment of a deed J. 

Hence the official copy granted and signed by the 
steward is, if properly stamped, good evidence of the 
copyholder's title in all courts of law and equity. It 
must consequently be equally good evidence to the Con- 
veyancer. So an examined copy of the court roll by any 
other person than the steward is good evidence of the 
copyholder's title, if the party making or examining 
it be in court to swear to its fidelity K If then the 
copy be evidence, it must follow as a matter of course 
that the original^ if produced, will be equally so ^ ; and 
as the stamp is required by the acts to be impressed 
on the copy, the original may be given in evidence 
without shewing the payment of any stamp ™. 

The steward it is believed, is not bound to produce 
the rolls in court or elsewhere if he has tendered a legally 
authenticated copy under his own hand ; and therefore 
if he be served with a subpoena ditces tecum, he will not, 
I should think, be fined for non-attendance with the 
rolls upon shewing that he tendered or expressed his 
readiness to give true copies of the rolls regarding the 
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claimant's title^ upon bein; fumifthed with particnlans 
and paid his customary fees for such copies. It would 
be highly inconvenient if the steward were bound to 
travel about with the rolls from assize to assize or court 
to court at the will of the sevoul copyholders. All that 
can be required of him is to permit the tenants of the 
manor to inspect the rolls at his office or at the court 
house as often as occasion shall require^ and at their 
request to make copies;-— and these copies he may 
certainly detain as a lien for his fees. — But thoug*h 
he cannot be compelled to attend with the rolls^ he 
may voluntarily, at the request of any party, attend 
in court with the records for proof of the copyholder's 
title; and courts of law and equity will it se^ns 
admit this original evidence of the transfer of copyhold 
estates, without proof of the loss or destruction of the 
stamped copies granted on the first purchase. 

But if an examined copy be tendered by the testimony 
of the examiner on ^ath, that I apprehend, is only 
secondary evidence, the stamped copy being the original 
and that by which the tenant holds his land. Evidence 
therefore of the loss or destruction of that copy should 
seem to be requi»te before this secondary sworn copy 
can be admitted \ 

The Conveyancer treats the stamped copy granted on 
the compleition of the purchase as the only legitimate 
mumment of the cofiyholder's title. That copy may be 
deposited in the hands of a creditor and will in the 
hands of that party create a lien on the estate ^. With- 
out production therefore of that document or clear 
evidence of its loss or destruction, the title cannot be 
safely accepted ; no inspection or production of the rolls 



s. 3. Copyholds — Attested Copies. 169 

or any attested copy of the original copy, or of the rolls 
themselves, is admissible in the deduction of a title, 
without some clear a^d consistent account of the fate 
or custody of the stamped copy. 

The only sufficient reason why this copy does not 
accompany the ownership of the lands, is that it relates 
jointly to otiier property, in which case the Convey- 
ancer requires some written or verbal disclaim^er on the 
part of the owner of that other property renouncing all 
lien upon or claim to the e^ate in contract, also a cove- 
nant to produce this original copy when required, and an 
attested copy thereof at the vendors expense ; the prepa- 
ration of the covenant however is usually at the pur- 
chaser's expense. The objection that the purchaser is 
not entitled to attested copies of deeds and documents of 
record does not seem to apply to this case, as the par- 
chaser does not require an attested copy of the roll, — 
even admitting it to be a record, — ^but of the stamped 
copy. 

If a copyhold estate be sold in lots, the original 
copies deducing the title are delivered to the largest 
porchaser or detained by the vendor retaining any of 
the property unsold, and the purchasers of the other 
lots are entitled to attested copies of these several 
master-copies at the vendor -s expense, unless there be 
a stiprulation to the contrary, — ^Whether the customary 
court as distingnii^hed from the court baron is a court 
of record, does not di^inctly appear. It does not fol- 
low, that because the court baron is not a court <A 
record, the customary court is ndt to be treated, 
as to the copyhold tenants, as a court of that descrip- 
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tion. It is, in a popular sense, a record of tbeir 
various titles, and there is a wide difference between 
the freemen in a court baron, who hold their lands in- 
dependently of any act of court, and the copyholders 
in the customary court, who hold their lands by virtue 
of formal acts and entries of the court itself. Their 
title is dependant entirely on the records of the court, 
which should therefore, as to the copyhold lands, be 
treated as a court of record. 

Decrees and judgments in other courts when once 
enrolled as of the record of those courts cannot be im- 
peached even for error, the remedy being by appeal to 
courts above, and in this sense they are said to be an 
estoppel. Errors however in the enrolments of the 
court baron or customary court may be amended at any 
time P, and therefore they are said not to be of record, 
but though in this view they may not be strictly courts 
of record, it is open to contend, that they are such 
public repositories as between the tenants of the manor, 
that attested copies cannot be required of them, but as 
above hinted, an attested copy of the original stamped 
copy and of the rolls themselves are different requisi- 
tions, and the purchaser may call for the one without 
being entitled to the other. 

But though the purchaser treats the original copies 
as the only evidences and muniments of the copyhold 
title, yet he is obliged to inspect the rolls themselves 
to see if jthere are any other copies than those abstracted ; 
for it does not follow that because what is produced and 
abstracted may be sufficiently verified by comparison 
with the stamped copies, all the entries ont he rolls are 
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brought forward. The purchaser cannot be assured 
that by the production of one or two incumbrances a 
third or fourth may not be suppressed. It is therefore 
incumbent on him to search the rolls not only in veri- 
fication of the abstract, but to see that the documents 
produced comprise the whole title ; for it has lately been 
held that the purchaser is bound by whatever appears 
on the rolls, and that he is to be considered as having 
notice thereof whether he inspects them or not — a deci- 
sion at all events treating the rolls as a public and 
binding record of the facts there stated, which all 
persons dealing with the copyhold property are bound 
to notice. Sir W. Grant, M. R. seems to have doubted 
whether a purchaser of copyhold property must be pre- 
sumed to have notice of every thing on the rolls % and 
Mr. Sugden has reiterated that doubt ' ; but the case of 
Pearce v. Newlyn which decided that the purchaser was 
to be presumed conusant of all incumbrances appearing 
on the rolls % has ever since been followed in practice, 
and is not now likely to be overruled on a mere dictum^ 
which avers nothing but that it will not enter into the 
question *, and the doubt of a learned text writer with 
little of argument to support it \ 

The copyholder has an interest in the rolls, as well as 
the lord. They contain evidence of his title, and the 
lord cannot deny a copyholder access to them ^. With 
reference to the tenant, the lord is a trustee or guardian 
merely of the manorial muniments, and cannot lock 
up from his cestui que trusty evidence which would tend 
to increase his own rights. Every person, therefore, 
who has a prima facie title to a copyhold estate, is en- 
titled to inspect the court rolls and customs of the 
manor at all seasonable times, and to take copies of 

M 
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them as far as relates to the copyhold claimed or right 
affected. Nor is it necessary that a suit be depending 
to entitle the party to this right. The court of King*s 
bench will interpose by mandamus upon a mere claim, 
without any affidavit that the party claiming has an 
actual interest in the premises. To require sueh suit 
would be extremely hard, for then the tenant would be 
obliged to commence an action blindfold, in complete 
uncertainty as to the extent of or probable title to the 
right claimed^. But the court of chancery, which always 
aims at substantial relief, will not send a case to a court 
of law, without being satisfied that the party applying 
has some title to the estate in question \ — If a tenant 
have no copy, or lose it, the roll is still sufficient evi- 
dence of his estate y, and if the roll be lost, he can 
make it good by proofs. And in certain cases, a sur* 
render may be presumed or supplied where it does not 
appear on the rolls \ In a late case where a surrender 
of a copyhold estate was duly made and presented by the 
homage, but no entry of such surrender and present- 
ment was made on the court rolls : the court of King*s 
bench held that such surrender and presentment might 
be proved by the draft of an entry, produced from tlie 
muniments of the manor, and the parol testimony of 
the foreman of the homage-jury who made the present- 
ment ^. 

The title to lands enfranchised is said to involve first, 
the copyhold or customary title, and second, the title 
to the freehold and seigniory. It is certainly true that 
to complete an enfranchisement the party receiving it 
should be actual tenant of the manor, and the party 
conferring it should be entitled to the seigniory in fee. 
So that there are two points to prove, first that the re- 



s. 3. Copghoid^-^Epifrcmjckisement. 163 

kasee stands admitted tenant on the roUs> and second^ 
that the releasor is lord of the manor having an inde- 
feasible estate of fee simple therein, or a power to en- 
franchise derived from a person having such an absolute 
interest in the property. These points can be proved 
only by reference to the rolls and the lord's title-deeds. 
In negotiating an enfranchisement the title of both 
lord and copyholder should therefore be inspected. 
But the more approprkite question in this place is^ 
whether both titles are requisite in proof of an enfran- 
chisement which has taken place thirty or forty years 
ago. If the enfranchisement be complete, the releasee 
is no longer tenant of the manor but a frank-tenant, 
holding of the lord above^ and as such, it should follow, 
that he has no right to inspect the court rolls, and if 
that be true he is precluded from making a title to the 
copyhold interest and cannot carry his title back for 
the period usually required in practice. It has been 
distinctly adjudged that a freeholder has no interest in 
the court rolls; and consequently no right to inspect 
them^ 

But in this case the party claimed as an original free- 
holder and not has an enfranchised copyholder, who to 
a certain extent has still an interest in the rolls not- 
withstanding his manumission. His title depends on 
the feet that he stands admitted tenant at the time of the 
release, and as that fact, the very basis of his title, can 
only be proved by the coui't rolls or an authenticated 
copy, he is to that extent still a copyholder, and would, 
I think, be held entitled to inspect the rolls and to take 
copies of them in support and verification of his abstract 
ioT as long a period back as occasion may require. And 
this right, if it exist he certainly may enforce by man- 
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damus the same as any other tenant of the manor ; — 
and a mandamus lies without any suit depending ^. 

The copyholder on enfranchisement should preserve 
the evidences of his copyhold title or attested copies of 
them to meet this requisition. In practice, proof of the 
double title is always called for, and there is no legal 
impediment to the production of both titles at a certain 
expense ; a purchaser may perhaps have a right to re- 
quire it, however antient the enfranchisement or satis- 
factory the possession ; — for the copyhold title governs 
the right, and if the party enfranchising had only a 
particular estate, those in remainder may on the deter- 
mination of that estate, elect either to accept the en- 
franchisement or revive the copyhold tenure. In either 
case the right is with them, and the estate may be re- 
covered thereunder by various means ; if they claim as 
copyholders they may prefer their plaint in the lord's 
court, or if they claim as freeholders they may on paying 
a proportion of the consideration given for the enfran- 
chisement, file a bill in equity against the particular 
tenant, his heir, or the purchaser from him, for a con- 
veyance as from any ordinary trustee. 

It is therefore extremely essential to see that the 
copyhold title is of such a character as to preclude the 
possibility of any claim of this kind. An enfranchise- 
ment by a copyhold tenant in tail, will bar his issue, 
but not the remainder-men or reversioner. If however 
the copyholder be himself entitled to the immediate 
reversion or remainder in fee expectant on the estate 
tail, his title will be complete by the enfranchisement ; 
for the entail being barred there can be no other claim- 
ant «. It is only therefore where the enfranchisement 
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is eflFected by a tenant for life, that any doubt can be 
thrown on the title ; and here, I apprehend, no length 
of time will operate to deprive the remainder-men of 
their right ; for the lord may on application of the re- 
mainder-man, sue out his writ of deceit ^ (a writ not men- 
tioned or included, as it is believed, in the statutes of limi- 
tation or non-claim of fines) and reclaim the copyhold 
lands, notwithstanding they may have been rendered 
frank-fee by one or more fines or recoveries in the courts 
at Westminster ^ But it should be observed, that the 
title to enfranchised property can be considered com- 
plete only when the title to estates in fee in both tenures 
have been shewn; for till that be made appear no absolute 
extinguishment of the copyhold tenure or of the demis- 
able quality of the land is effected a^. 

As to the freehold title, it is observable that a pur- 
chaser conti*acting for a freehold estate, is not bound to 
accept one of a copyhold tenure ; and therefore the free- 
hold title of the enfranchishing lord will require inspec- 
tion. — It does not appear to be absolutely essential that 
the deed of release should convey the freehold ; a release 
of the seigniory to the copyhold tenant would make the 
lands frank-fee, and the releasee would hold by free and 
common socage of the lord above, and so on to the lord 
paramount, or the king. The freehold is usually con- 
sidered as residing in the lord, and the copyhold tenant 
is treated as a tenant at will, a tenancy which will not 
support a release, for the execution of the conveyance 
is a determination of the will on the part of the lord, as 
its acceptance would be on the part of the tenant ^. — 
How then is the freehold to be transferred from the lord 
to the tenant without a formal conveyance working by 
transmutation of possession ? This is reconcileable by 
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considering that the release is of the tenure not of the 
land, the copyholder has an estate of fee simple in the 
land, but only a tenancy at will in die tenurey the domi- 
nion or seigniory in fee being in the lord. 'And two 
things are to be observed here,' says Lord Ooke, ' first, 
that by a release of all the right in the land, the seigniory 
is extinct, as well as by a release of all the right in the 
seigniory; for the seigniory issues out of the land. Second, 
that by a release of all right in the seigniory or the land, 
the whole seigniory is extinct without any words of in- 
heritance *.' 

These observations are of course, addressed to the case 
where the oop^^olds are held in fee. In manors where 
they are held for life only, there, an actual conveyance 
and gi-ant of the reversion is necessary, a mere release 
of the seigniory would not operate as an enfranchisement 
farther them the life or lives in the Copy. — ^And though 
an enfranchisement of a copyhold estate of inheritance 
may be supported by a mere release, yet it is always best 
and safest to take it by feoffment^ by bargain and sale 
enrolled, or by lease and release. 

The title of the lord to the seigniory or manor is 
therefore as important as the title of the tenant to the 
copyhold, and more so, for the lord must be seised in 
fee or have a powa* emanating from a person seised of 
the manor in fee. — ^AU incumbrances on the manor be- 
come, it is generally supposed, incujihlSJiccfi on. the 
enfranchised copyhold ; — if the copyhold were conveyed 
to the lord, that would be clearly so, but the point is not 
so self-evident when the seignioiy is conveyed to the 
tenant ; and there seems to be an impression, that there 
is a case deciding that incumbrances affecting the free- 
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hold tenure are not accelerated by enfranchisement^ 
perhaps on the ground that the enfranchisement ope- 
rates by way of enlargement of the copyhold interest, so 
that the possession is held under the copyhold title. — 
TTiis case, however, has never been found ; and the better 
opinion, and that more consonant with principle is, 
that after enfranchisement the copyhold tenure is en- 
tirely annihilated i. The consequence is, that judg* 
ments, dowers, and incumbrances affecting the manor 
are usually treated as affecting the enfranchised land in 
the hands of the tenant ; to guard against which it has ] 
been recommended to create a term out of the copy- 
hold interest prior to the enfranchisement, and to assign 
the term to a trustee in trust to attend and protect the 
inheritance. 

The purchaser is therefore justified in requiring in- 
spection of both titles, and upon the whole, it is appre- 
hended, he may insist on seeing that his possession is 
free from interruption by persons claiming either under 
the freehold or copyhold tenures, in the same way sus 
when a leaseholder purchases the reversion, a purchaser 
from him has a right to be assured that the titles of both 
leaseholder and freeholder are free from objection. 

The next objects of enquiry after the title itself, are the 
customs of the manor, whether they entail any burdens 
on the tenant, such as heriots, mortuaries, or the like, and 
whether the descent is as at common law, and for what 
estate and how long the widow is entitled to free-bench, 
also whether the tenant is entitled to the timber and 
mines. 

With respect to the identity of copyhold parcels, the 
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generality and vagueness of descriptions of copyhold 
property on the court rolls are so well known^ that a 
vendor is not bound to shew how the description on the 
court roll is to be applied to the present state of the 
property, if he prove that the property, has actually 
been enjoyed and passed under that description for up- 
wards of sixty years ^. If the copyhold tenant has so 
neglected the boundaries as to be unable to distinguish 
the copyhold lands from his freehold property when 
the lord wishes to ascertain the present annual value of 
the copyholds for the purpose of assessing his fine, he 
is bound to produce his own title^eeds to the freehold 
to shew the boundary of that property, or to pay the cost 
of a commission to ascertain the boundaries in the ordi- 
nary way *. 

The much agitated question respecting the operation 
of a general devise on copyhold property where there 
is no surrender to the use of the will, has lately been 
decided against the prevailing opinion of the profession* 
In the case alluded to, there was a general devise of 
real estate, and the testator died possessed of freehold 
and copyhold lands ; the will was attested by two wit- 
nesses only, so that the freeholds were not affected; but 
the copyholds were held to pass ^. It is observable that 
the devise would have been wholly inoperative if the 
copyholds had been excluded. But the case did not 
turn on that point, it is clear if the Mall had been pro- 
perly executed and there had been freeholds to satisfy 
the devise, the judgment of the court would have 
been the same. The opinion of the profession was cer- 
tainly contra, and I had considerable doubt whether the 
act applied to voluntary and wilful omissions to surren- 
der. The judgment of the court in the above case has 
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settled that point and decided in effect^ that in order to 
exclude copyholds from a general devise^ express pro- 
hibitory words must be used ; just reversing the position 
hitherto received. The object of the act as stated in 
the preamble is ' to do away with the inconvenience 
arising from the necessity of surrenders to will/ which 
this case has expounded^ ^ to do away with the necessity 
of sun-enders altogether.' The contrary construction 
adopted by the profession wbs well presented to the 
court in argument ; which being disregarded I must 
consider this case as a binding authority until it is 
overruled, and there being more justice and certainly 
greater conformity to the intention in holding the copy- 
holds to pass by the will, than to allow them to descend 
to the heir, I ccmsider it improbable that the adjudi- 
cation Mali be impeached. It had previously been held 
that the words ^ real estate* will pass copyholds though 
there are freeholds to satisfy the devise °, so that it was 
no stretch to include the copyholds in the case alluded to. 
The only point therefore on the statute ® now to be at- 
tended to, is to observe that the property is clearly copy- 
hold and not customary freehold. Whether customary 
copyholds are within the act has been lately doubted ; 
but it appears to me clear that they are included. 

In conclusion it may not be amiss to observe that 
Conveyancers do not usually, nor could they I apprehend 
as between vendor and purchaser, insist on the produc- 
tion of that strict proof which is required by courts of 
justice on a trial of right. The object of the Convey- 
ancer is to see that there is not any material defect in the 
devolution of the title, if he can be assured of thdty he 
does not treat slight blemishes in the evidence as of the 
same importance with actual defects. The rule is that 
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a purchaser is not compelled to take a title depending 
on a construction which is too doubtful to be settled 
Mdthout litigation p^ atid therefore if there be reason- 
able doubt his course is clear^ but if the title be sub- 
stantially good^ trivial defects in the evidence are not 
usually regarded as sufficient to warrant a rejection of 
the title, — a course which a willing purchaser would 
seldom adopt if he could be apprised of the real sen- 
timents of his Conveyancer on the value of the 
objections. 



4."'Antient Demesne, 

The principal point in antient demesne titles is to 
observe that the fines and recoveries are levied and 
suffered in the court baron of the antient demesne 
manor. If a title is stated to be of this tenure and 
matters of record are found duly enrolled in a court 
purporting to be held in respect of the manor, it is not 
usual to require an extract from doomsday book de- 
posited in the exchequer, or to make any further en- 
quiries respecting the tenure than to observe that the 
manor is reputed to have been f<M*merly holden of the 
king in capite in books which are open and extant to the 
public, such as the reports, and text books, and copies 
of doomsday book, and other public documents and re* 
cords to be met with in some piivate and most public 
libraries. It is not usual to put the .vendor to the ex- 
pense of an official extract from the exchequer, unless 
to clear up some well founded doubt ; and it may be 
questioned, whether a requisition of actual proof of the 
jurisdiction of the court to take fines and recoveries 
could be maintained on the sale and purchase of an 
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estate faolden of the manor, when that jurisdicticm never 
has been doubted, and no reason can be alleged in sup- 
p&rt of any suspicion of its competency. 

Manors which were formeiiy held of the king in 
capite are still antient demesne, though now in the hands 
of subjects. It has occured to the writer to call for 
earlier evidence of title than that detailed in the ab- 
stract, when it has appeared that a recovery eighty or 
ninety years old was suffered in a court purporting to 
be Antient Demesne, while a recovery <^ later date has 
been suffered in the court of common pleas at Westmin^ 
6ter« Now as the jurisdiction of the court of antient 
demesne is not lost by fifty or sixty years non-user p ; 
it was cleai* a good title could not be made without a 
release of the seigniory. To reverse the last recovery 
w<mld be to unsettle the property and at once reduce 
the title to a very precarious tenure. An enframchise- 
ment from the lord of the manor will, in these cases be 
found the only safe and durable means of curing the 
peq)leKing questions which arise from day attempt 
on the tenant's part to bolster up the title ; and this 
enfiranchisement, it is believed, will be found in most 
cases easy to procure under the circumstances at a 
modo^te expense. Few lords of manors can be so un- 
reascNOable as to sue for a forfeiture, and the utmost they 
can require is a valuable consideration, for the quit- 
rents and heriots which the property may be supposed 
to bear. 

Tenure in antient demesne is now reduced to common 
socage by the statute of 12 Chales ii. c. 24, and the 
principal incumbrance is a heriot on death or some 
similar outgoing. If any suspicion be entertained of 
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lands being antient demesne^ reference will of course, 
be made to sources of information which are open to 
all ; if the manor be found there recorded^ the title cannot 
be treated as marketable, until an enfranchisement or 
an extinction of the manor is shewn. 



5. — Gavelkind. 

If lands are situate in Kent^ the presumption is that 
they are gavelkind ^. It belongs to the vendor to shew 
that they are disgavelled if the descent is treated as at 
common law, as it does to shew that lands in other coun- 
ties are of the tenure of gavelkind if they really are so ». 
But impropriate tithes of lands in Kent cannot be subject 
to the customs of the county, because the time of their 
becoming lay fees being ascertainable, the antiquity of 
the custom is destroyed ". 

The descent in gavelkind is to the sons equally as 
coparceners ^ ; some of the most complicated abstracts 
are the result of this partible quality. If the sons die, the 
daughter succeed in the usual way, and if one son or an 
only son dies leaving a daughter or daughters they suc- 
ceed in preference to their aunts ^ ; in short, the custom 
appears to extend to the remotest branch of collateral 
representation, which is contraiy to the custom in bo- 
rough English ^. The descent in tail also, is according to 
the custom ^, and herein agrees the custom of borough 
English \ The descent of trust estates also follows the 
custom y. Dower of gavelkind is of a moiety, but it is 
lost on marriage '. And it has lately been decided that 
the ordinary power of sale and exchange in a settlement 
of lands in Kent does not mean that the lands to be 
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purchased with the produce of the sale, or the lands to 
be received in exchange, shall be silfuate in the county 
of Kent \ 

The customs of Kent are part of the common law ; 
and these, as well as the customs in borough English, 
are noticed by the courts Mdthout being specially 
pleaded ^. But the disgavelling statutes are all private 
acts, and not being printed, will require proof by an 
examined copy of the parliament roll. The statute 31 
H. viii. c. 3, though printed in the statute book, is local 
and private in its nature, and contains no declaration at 
the end that it be deemed a public act. It must there- 
fore be on a par with the other acts which are not printed: 
these are, one in 11 H. vii. for disgavelling the lands of 
Sir Richard Guldeford, another 15 H. viii. for the lands 
of Sir Henry Wyat ; another 2 and 3 Ed. vi. ; another 
1 Eliz. ; and another in the eighth year of the same 
reign, and the last in 21 Jac. i. The words of these 
statutes are very general and make the lands as if they 
had never been of the nature of gavelkind. Disgavelled 
lands therefore must originate in one of these statutes. 



6, -'-Equitable Estates. 

In all investigations of title it is to be remembered 
that rights in equity are barred and entirely lost by 
twenty years negligence or acquiesence, and that, whe- 
ther they are annexed to the legal interest or are ex- 
isting in a separate shape. In the language of Sir 
Thomas Plumer, the lapse of twenty years affords a 
substantive, insuperable plea in bar ; it is the fixed limit 
to the remedy, the tempus constitutum ; one day beyond 
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is as much too late as one hundred years. This is the 
peremptory inflexible rule at law^ fixed by positive 
statutes^ if there has been adverse possession and no 
disability or fraud. No plea of poverty, ignorance, or 
mistake, can be of any avail. However clear and in- 
disputable the title, if the merits could be enquired into, 
however demonstratively tortious and wrongful the ad- 
verse possession, the fact of such possession, and the 
time preclude all investigation of the title* It is a de- 
cisive answer to the claimant that he comes too late. 
That aloae is the bar. His title remains, but his 
remedy is lost, and time having once begun to run, 
continues to run on, though subsequent disabilities in- 
tervene ^. So per Lord Eldon : — ^the mortgagee is not 
under any obligation to keep alive the equity of redemp- 
tion for the mortgagor. He is a trustee for 19 years 
364 days 11 hours and 59 minutes, but at the end of 
the 365th day he is no loiiger a trustee if there has 
been no acknowkdgment and no acccmnt; courts of 
equity say that parties must come in reasonable tioie, 
the peace of mankind and the security of property 
require it \ 

The consequence of this doctrine is, that if A. be 
trustee for B., and they both suffer C. to remain in un- 
disturbed possession of the property for twenty years, 
B.'s remedy in equity to compel a ccwaveyance of the 
legal estate from A. is for ever lost to him aiul his heirsi. 

A. however may make a voluntary conveyance to B. 
though he could not be compelled to do so, and them 

B. having the legal and eqpitable estate may pursue his 
legal remedy by real action. And the trustee may, I 
apprehend, commence and prosecute a real action against 

C. and having recovered possession may convey to B. 
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though if B. has lost all remedy in equity^ B. could not 
compel A. to reconvey the estate to himself^ nor indeed 
could he compel his trustee to proceed at law for the re- 
covery of the property. To whom then does the estate 
belong after it has thus been recovered by the trustee 
supposing he should refuse to answer B/s gratuitous 
call for a conveyance ? 

Before this question can be answered^ it is necessary 
to advert to the situation of C. He^ we will suppose^ 
has been in undisturbed possession for twenty years with- 
out having had any legal or equitable right or title to the 
property originally. The mooient this period of twenty 
years elapsed^ B. lost all remedy in equity^ though if he 
had been, or perhaps be now entitled to the legal estate, 
he would not be barred of his remedy at law. But though 
B. loses his equitable remedy^ he does not entirely lose 
his equitable e^ate, the right to that remains, but his 
remedy for its recovery is gone ; which shews that if he 
can recover the right without resort to the remedy, it will 
when obtained be acknowledged as heretofore^ and then 
the remedy itself will be restored. But the question 
now is, whether the loss of B, is the gain of C. As 
between B« and C. the latter must have the pi-efierable 
right in equity to call on A. for a conveyance of the le* 
gal estate, for B. has no remedy at all, and C. by his 
adverse possession has acquired even at law a right to 
that possessi<Hi and can therefore in virtue of that vested 
and acknowledged right call upon B. to convey the 
legal estate to himself or tioistee. What defence eould 
A. make to a bill preferred against him by C. in the 
court of chancery? By his own acknowledgment he is 
a trustee, or if he claims any right by the deed convey- 
ing the estate to him he must set out the deed, by which 
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it will appear that he is a trustee for another and has 
no equitable right or interest in himself; he is estopped 
by acceptance of the trust from claiming any bene- 
ficial interest in the land^ and can make no title in 
chancery to the property himself; he is therefore a 
trustee for some person^ — either B. or C. He acknow- 
ledges B. but B. disclaims by his acts of negligence all 
remedy to this his acknowledged right, then C. (who has 
not deprived himself of his remedy) should be entitled 
to the fiill benefit of it, and as there is no one legally to 
oppose his claim, he must recover on his preferable title. 
By this means he will acquire in twenty years, a good and 
marketable title to the estate, which, if the interests of 
A. and B. had been blended and united in one owner at 
the commencement of C.'s possession, he could not have 
obtained under sixty years. 

The consequence is that a title thus circumstanced 
must against B. be considered marketable on a twenty 
years possession, but still C. must deduce a title to the 
legal estate for sixty years previous to the sale, for there 
may be legal rights existing prior to the estate and in- 
terest of A. and B. which remain unbarred or outstand- 
ing ; and the purchaser has a right to be assured that 
no such outstanding or dormant rights exist, by seeing 
a clear title commencing from the ordinary period ; and 
this, C. who has now recovered the legal estate from A. 
can do by the prior title-deeds, for having recovered 
the legal estate he is in equity clearly entitled to the 
deeds. 

One important point however still remains to be con- 
sidered. We have supposed C. to have been in undis- 
turbed possession for twenty years, can this possession 
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be considered as adverse, if C. has direct notice of B.'s 
right ? I apprehend it must be so considered if C. has 
not during that interval acknowledged B.'s interest in 
any way ; any slight acknowledgment would be suffi- 
cient for such a purpose ; a letter to a friend wherein 
the right of the negligent party is treated as existing ; 
a recital in a deed acknowledging or referring to it 
as an existing right, or an answer in chancery setting 
forth B/s interest, would be sufficient to shew that 
the possession was not adverse, but it lies upon B. 
to establish this point. If then the possession be ad- 
verse, I apprehend the fact of notice will not be enough 
to convert C. into a tnistee ; though he take a convey- 
ance from the acknowledged trustee A. — ^The adverse 
possession is in this case the criterion of the right, and 
not the notice ; for otherwise C. taking the legal estate 
from the trustee with direct notice, would himself be- 
come a trustee without any power in his cestui que 
trust to compel a conveyance or perception of the 
rents and profits, in short, he would become trustee in 
name Mdthout any one duty of a trustee to perform,— 
an anomaly too absurd to be tolerated. 

When thjerefore requisitions are made respecting the 
births, burials, and legitimacy of persons, who, twenty 
years before, had only equitable interests in the pre- 
mises, it should be first considered whether these persons 
can by any possibility now have any remedy against the 
estate, and it is believed that many objections may be 
answered by a reference to this recently well settled 
doctrine. 

Another important feature in equitable estates is that 
they are d-eated and maintained solely and only by a 

N 
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valuable consideration; the moment that consideration is 
withdrawn they become voluntary or secondary equities, 
and as such are disregarded in chancery ; the trustee of 
an equitable interest has neither right nor remedy^ the 
whole benefit resides in the party for whom he stands 
entrusted. Hence it follows that on the discharge of 
an equitable mortgage in fee or for years, no reconvey- 
ance, assignment, or surrender is strictly necessary. 
The purpose being satisfied, the right is extinct. Of such 
interests it may be said, cessante causa cessat effectus. 
But the estate of a legal mortgagee outlives the pur- 
pose of its creation, because that purpose is not an 
object of legal cognizance. The same train of reason- 
ing, says an eloquent modern writer, conducts us to 
the conclusion, that on the death of an equitable mort- 
gagee in fee, no interest devolves upon his real repre- 
sentative. In equity a mortgage, whether in fee or for 
years, is only a pledge, to the benefit of which the per- 
sonal representive is entitled. As the executor of a 
legal mortgagee in fee has a right to call for the legal 
estate from the heir, so the executor of an equitable 
mortgagee in fee has a right to call for the legal estate 
directly from the mortgagor or his trustee. The mort- 
gage must be made to the executor, and not to the heir. 
The heir has therefore no equity, and having none can 
have no interest in a subject wholly equitable '. 

The owner of equitable interests not having notice of 
prior or succeeding equities, may, by obtaining a con- 
veyance of the legal estate, acquire a priority over all 
other claimants having a similar description of interest. 
It is on this account that equitable titles are not con- 
sidered marketable ; for a subsequent incumbrancer 
even, may by getting in the legal estate acquire a priority 
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over the purchaser. But iif the seller has an equitable 
interest with uncontrolable power over the legal estate, 
so that he can by the same conveyance transfer the en- 
tire right to the purchaser, his title cannot be pro- 
nounced unmarketable. Whether he can be compelled 
to procure a conveyance of the legal estate to himself 
in order to make his covenants run with the land, is a 
question which remains to be decided. Such a requisi- 
tion, if the vendor be a married man, would put him to 
the expense of a fine. The anxiety to obtain a chain of 
legal covenants is of modern origin, and the practice of 
ages is against the requisition. The extra length of the 
conveyance occasioned by the concurrence of a trustee 
in whom the legal estate is outstanding, depends on the 
circumstance^ whether the purchaser considers it neces- 
sary to shew by a long train of recitals how the legal 
and equitable estates became severed, which being intro- 
duced purely for his own satisfaction, cannot be attri- 
buted to the vendor. 

When an estate is sold under a decree, the court does 
not wari'ant the title, but it directs all proper parties to 
join, and if there be any question on that head, it is 
referred to a Master to ascertain who are proper parties. 
The application of the money however is taken entirely 
under the direction of the court, and payment into the 
bank in the name of the accountant-general to the credit 
of the cause is a good discharge. But the purchaser 
under a decree Mali be compelled to accept an equitable 
title ^, yet if he sell the estate again, the court will not 
enforce a specific performance against the second pur- 
chaser fif. A purchaser however, where the estate is not 
sold by the court, does not lose his right to a legal and 
equitable title merely by agreeing to go before the Master 

n2 



180 Protection by notice to Trustee. ch. iv. 

on a reference in a suit in court for the administration 

of assets ^. 

When the contract is for an equitable title or the pur- 
chaser agrees to accept such a title, very effective protec- 
tion is obtained by giving notice of the purchase to the 
person having the legal estate. On this principle it has 
been contended, that the owner of an equitable interest 
by giving notice to the owner of the legal estate, may 

entitle himself to a priority over a former purchaser 

• 

of an Equitable interest in the same land who has 
omitted to give such notice, and of whose interest the 
purchaser himself had, at the time of his purchase, no 
notice '\ Eminent lawyers however are understood not 
to be satisfied with the grounds on which this doctrine 
rests. The inadequacy and inequality if its operation is 
thus illustrated by the Real Property Commissioners : — 
The purchaser of an equitable or a secondaiy interest 
may not know who holds the legal estate, or may not 
have access to him, or such person may be incapable of 
receiving the notice, or other circumstances may afford 
a just excuse for not giving the notice. The legal estate 
may be held by many persons, or split into various in- 
terests. Tlie person receiving the notice, if it be not 
endorsed on the deed under which he holds (which en- 
dorsement cannot always be procured), may mislay the 
notice, and forget it ; the legal estate may be transferred 
or transmitted without the notice ; there may ultimately 
be disputes, whether the notice was given, or given to 
the right person ; or as to priority between several par- 
ties who may have given like notices ; or whether the 
notice, although rightly given, ought under various cir- 
cumstances, to have effect against prior parties, or 
against subsequent parties whom it may not have 
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reached. Owing* to the peril known to attend secu- 
rities on equitable interest, trustees are well understood 
not to be at liberty to advance money upon them, and 
practically, such interests lie under great disadvantages 
as to transfer i. 

Still if an equitable title is accepted, it should be 
remembered, that notice when given to a trustee, affords 
greater protection than when given to a mortgagee or 
other person beneficially entitled to a prior estate. A 
trustee who has received such notice, is guilty of a 
breach of trust, and therefore personally responsible, if he 
wilfully transfer the estate othei-wise than according to 
the direction of the person entitled to the equitable estate, 
but it is considered that a mortgagee is entitled to ob- 
tain his money whenever he may be able, and therefore 
is justified in transferring his security to a third or sub- 
sequent incumbrancer, after having received notice of 
the second mortgage. The owner of a prior estate is 
entitled to sell and convev it, and is not answerable if 
he neglect to transmit to the purchaser any notice he 
may have received ; and therefore such estate may be 
obtained by a subsequent incumbrancer, or the owner 
of a subsequent equity. 



1 .'"Church Property and Tithes". 

By induction the clerk becomes seised of the tempo- 
ralities of his benefice ^. This investiture therefore is the 
foundation of the rector s title. At law if the rector's 
right be disputed, it is necessary to give strict formal 
proof of his presentation, institution, and induction'; 
but in equity this does not appear to be requisite *" ; 
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and to the Conveyancer it is rendered comparatively 
unimportant by the late adjudication in the King's 
bench^ where the question respecting the incumbent's 
power to mortgage or charge his benefice is distinctly 
negatived. It was there holden that a demise by a par- 
son of his benefice for securing an annuity is absolutely 
null and void^ not only as against the successor but as 
against the grantor himself, for that it is in substance a 
charging of the benefice within the statute of 13 Eliz. 
c. 20, which, as far as relates to chargings of benefices, 
is now in force, having been revived by the statute 57 
Geo. iii. 0.99,(1817) ». 

A lease of a benefice is good, provided it be not a 
subterfuge for a charge^, but an assignment of the 
rent as a security for a debt would doubtless be exposed 
to the abrogating clause of the above mentioned statute. 
It is clear both on principle and authority, that a lessee 
of tithes cannot sue for them without making his lessor 
a party p. 

In a title to impropriate tithes, the Conveyancer 
always requires evidence of the grant from the crown 
which converts the ecclesiastical benefice into a tem- 
poral inheritance. With that he is satisfied, if the title 
commence sixty years back and is regularly deduced 
from thence to the present time. It is however worthy 
of remark, that though tithes are by their impropriation 
rendered temporal inheritances, yet they do not altc^e- 
ther lose their original character, for though they are in 
lay hands, no time is allowed to run against a demand 
for them^. Yet a lay impropriator may alien and 
charge his tithes; for they are not within the before men- 
tioned statute of Elizabeth. That statute relates exdu- 
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sively to ecclesiastical benefices '. Another reason why 
the Conveyaaicer requires proof of the original grant, 
ift to see that it contains no reservation to, or leaves no 
remainder in the crown, for it should be observed that 
a reversion in the crown on a grant for services per- 
formed, not only prevents the tenant in tail from barring 
his issue, but saves the remainder also ". 

The proper place to search for the original grant is 
the augmentation office, which, though long since 
abolished, still contains all the records \ If the grant 
from the crown cannot be clearly made out, it may be 
shewn that the tithes originally belonged to a dissolved 
monastery, for in that way only could the crown's title 
. have accrued". An impropriation has been presumed on 
600 years enjoyment^; and in a late case it was said that 
though mere non-payment of tithes, for however long 
a period, will not be evidence cf a grant, yet a layman's 
adverse enjoyment for a long series of years will justify 
a jury in presuming a legal grant ^. But a book found 
in the herald's office, purporting to be an account of the 
possesions of a monastery, is not admissible evidence of 
that fact^. 

As to the subsequent title, it is observable that as 
tithes are incorporeal hereditaments they lie in grant 
and cannot pass without deed^. They are subject 
to dower and other incumbrances which affect real 
estate, and the evidence requisite to support a title to 
ordinary freeholds is as applicable to a title to tithes as 
to any other estate of inheritance. 

To prove lands tithe-free, it should be shewn that they 
originally belonged to one of the dissolved monasteries. 
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which, provided the lands have ever since been held 
discharged of tithes, will raise the presumption that they 
were in some way discharged by the abbots before the 
dissolution, though the exact manner of the discharge 
cannot now be made out. In this case it is sujficient 
to allege that the lands were part of the possessions of 
the monasteries, and were at the time of the dissolution 
discharged from the payment of tithes, by composition, 
prescription, or in some other lawful way *. But evi- 
dence that lands have never within the memory of any 
living witness, paid tithes ; is not a sufficient title to an 
exemption from them *. To prove an exemption in mm \ I 
decimando, it must be shewn that the religious house was ' 
exempt from tithes, as well as that the lands belonged • 
to that house \ ' 

If an estate be sold tithe-free, the right to the tithe is 
material to the enjoyment of the land, and a purchaser 
will not be compelled to complete his contract with a 
compensation ; but this rule admits of exception where 
circumstances manifest that the right to the tithe did 
not form an inducement to the contract*^. And it 
seems that the question whether an estate be tithe-free 
is not a question of title, for the Master will not look 
into it without an express direction ^. 

As to an advowson, if it be appendant to a manor, the 
title to the manor carried back for a period of sixty years 
will be sufficient % but if the advowson be in gross, the 
title from the period of its separation may be required. 
The statutes of limitation as to advowsons, whether in 
the hands of lay or ecclesiastical proprietors, have been 
repealed generally^; consequently the rule as to carrying 
back the title sixty years^ does not apply to advowsons 
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which are independant of property within those statutes, 
such as advowsons in gross, but the title to these is 
seldom required for a further period than is suflScient 
to raise a prima facie title to the right. This neces- 
sarily must embrace a much longer period than sixty 
years, as one incumbent may occupy the benefice the 
greater portion of that time. An abstract of title to 
an advowson in gross consists of a statement of the 
presentations, the dates and names of the patrons, and 
clerks, and the devolution of title from patron to patron. 

If a vacancy occur in the lifetime of the testator the 
right of presentation belongs to the executor not to the 
heir, yet the executor can make no profit of it during 
the vacancy ^. The reason assigned for its devolving on 
the executor is, that it is a chattel vested and severed \ 
An advowson is assets in the hands of the heir and the 
right of next presentation to a church, when it falls is 
assets in the hands of the executor, both these are 
allowed to be sold, but a void presentation cannot be 
made the subject of contract K 



8.'"0f the Title to Life Estates. 

An estate for life being an estate of freehold can pass 
by livery of seisin only or its equivalent. The con- 
veyance most usually adopted for this purpose, is a lease 
and release whether the interest be legal or equitable. If 
the tenant for life has the deeds, — is he justified in hand- 
ing them over to the purchaser ? I should think he is 
bound on giving up all interest in the land, to deliver 
over the title-deeds to the party substituted in his place, 
and who now in fact becomes the beneficial tenant of 
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the particular estate. The purchaser cannot of course 
retain the deeds against the remainder-man on the deter- 
mination of the life interest, unless he has a claim of 
some sort against Mm. Would a simple contract debt 
be enough to warrant such a retention when the deeda 
came into his hands entirely diverso intuitu ? — ^llie 
purchaser of a. life estate has such an interest in the 
life, that he may and generally does insure the return 
of his purchase money on the death of the particular 
tenant. 

No person would be rash enough to buy a life intei-est 
without some evidence of the existence of the life. The 
vahie of the life is a point on which it is presumed the 
purchaser has satisfied himself before the abstract is laid 
before the Conveyancer. A title to a life interest can 
scarcely be conadered marketable without proof that 
the author of it had an unincumbered estate in fee 
simple, which can only be shewn by a deduction of 
his title for a period of sixty years back. It is not how- 
ever usu4il on the purchase of a temporary benefit to 
inspect the title to the fee ; and if such inspection be 
deemed essential, it can only be requisite to see that 
there is a prima facie title without requiring all the 
strict proof which is called for on an entire change of 
ownership. On the purchase of the widow^s estate in 
dower, or the husband's title by curtesy, the requisites 
to those legal incidents should of course, be required 
and proved. 

Whether on the purchase of a lease for lives, the 
lessor's title can be demanded, has been noticed in the 
section on the title to leasehold estates, and in this re- 
spect the character of the term can make no difference. 
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A tenant for life is not bound to renew i ; neither 
therefore should a purchaser from himK But if he 
does renew, he is not bound to pay the whole fines 
and fees ; he may recover a proportion of them from 
the remainder-man K 

Estates for life may be incumbered to the extent 
of the interest in the same manner as estates in fee. 
Similar enquiries should therefore be made respecting 
crown debts, judgments, and incumbrances as on the 
purchase of a fee simple estate. In a late case ™ it was 
a question how far equitable estates for life were subject 
to judgments, and some curious distinctions were 
wrought, which will be noticed in due order in the chap- 
ter on ^ Incumbrances/ The purchaser must also cal- 
culate upon some outgoing for dilapidations, for though 
the remainder-man's first remedy is against the personal 
representatives of the tenant for life ^, they could un-- 
doubtedly recover a proportion if not the whole amount 
of damage sustained from the purchaser. It has been 
held that a tenant for life of a moiety of an estate in 
possession, is bound to keep the whole in repair, and as 
such is answerable to the remainder-man for dilapida- 
tions <*. 

A tenant for life without impeachment of waste has 
an absolute property in the timber when cut down », 
and the remainder-man cannot prevent him from felling 
it when ripe. This right he may transfer to a purchaser «; 
but it should be remembered that the tenant for life 
though without impeachment for waste, is not, on the 
sale or exchange of the estate under a power, entitled 
to the price at which the timber is valued. A case of 
great hardship has lately been reported on this sub- 
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ject ^. But a tenant for life having a power cannot after 
a sale exercise it to the prejudice of a purchaser ■. 



9. —Of Titles to Reversions, 

The title to a reversion in fee requires to be carried 
back for the same period as an estate in possession. The 
evidences of title to the fee are the same whether the im- 
mediate enjoyment of the land be postponed or whether 
the possession be entered upon immediately. The difi- 
culties in the way of a sale of the reversion are, the want 
of the deeds, the possibility of a former sale or incum- 
brance, and the liability to review on any reasonable 
suggestion of inadequacy of price. The deeds are 
usually in the hands of the tenant for life or the trustees 
of the will or settlement creating the reversion. In 
either case the reversioner may require production of 
the deeds, though he is not a party to them ^ In equity, 
he may insist on the deeds being deposited for safe cus- 
tody without any evidence of spoliation by the tenant for 
life, but the court never takes the deeds out of the hands 
of the father, tenant for life, at the suit of his son, tenant 
in tail, even if there be some evidence of spoliation by 
the father ^ ; but if any serious destniction be committed 
in the evidences of title, an action at law is maintainable 
by the reversioner^ ; and an injunction maybe obtained 
in equity on a fair case shewing a determination or dis- 
position to commit a spoliation .^. 

The reversioner therefore can at all times procure 
access to the deeds, but whether he can obtain, or is 
himself entitled to attested copies of them is another 
question. An undeniable right to inspect should seem 
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to confer a right to copy, and the tenant for life could 
not, I apprehend, refuse copies at the reversioner's ex- 
pense, but I do not recollect a case where such a ques- 
tion has been debated. It is a desirable object to pro- 
cure an endorsement of the purchase on the deed or will 
creating the reversion. Notice to the trustees, to the 
tenant for life, and to the holder of the deeds, if they 
are in the hands of a third pei*son, should invariably be 
given of the sale and conveyance or mortgage of the 
reversion, and enquiry should be made whether those 
respective persons have notice of any prior sale or in- 
cumbrance, and it should at the same time be stated 
that these enquiries are made on behalf of a proposed 
lender or buyer. But tnistees, though thus made trustees 
for the purchaser, and consequently answerable for any 
wilful default, would not, I apprehend, be responsible 
for any inadvertence or want of recollection in regard to 
a former notice. The more permanent safeguard there- 
fore against a surprise on this head is a written memo- 
randum of the sale or mortgage endorsed on the deed 
or will creating the reversion, but this cannot always 
be obtained, and the purchaser could not by the usual 
practice insist on it ; he is entitled to give notice and 
enquire as to former incumbrances, but as to copies of 
the deeds or a written memorandum to be endorsed on 
any of them, his right, to say the least of it may be 
questioned. 

The rule that the purchaser of a reversion must be 
prepared to shew that he has given a full price for it has 
been so long settled that it can now only be altered by 
a court of appeal ' ; and this rule applies as well to per- 
sons of mature years as to young and expectant heirs. 
The sale of a reversion is not absolutely void but only 
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voidable in case the court shall be of opinion that an 
inadequate price has been given for it. As this review 
seldom takes place till the reversion has fallen in and its 
value is ascertained, the advantage is obviously on the 
side of the seller ; for though the price is calculated on 
the actual value at the time of sale, yet it is difficult to 
form the true estimate of a thing surrounded with 
doubt and uncertainty when the contingencies are re- 
moved. But the court never allows the seller to vacate 
the bargain except on the terms of allowing the pur- 
chaser his consideration money with interest and costs y. 
And when the sale is by public auction the inference is 
that a fair market price has been given *. The arms is 
then thrown on the vendor to shew that some fraud was 
committed in the advertisement or management of the 
auction, or that the sale was publicly conducted without 
a reserved bidding, or in short, that the full value was not 
given or not actually paid. A peremptory sale obliges 
the vendor to accept whatever is offered, however small ; 
the want of prudence in such a course, again shifts the 
onus, and obliges the purchaser to shew that he has not 
taken advantage of the indisci*eet conduct of the neces- 
sitous party to the bargain *. Hence the purchase of a 
reversion by private contract is objectionable, as it ex- 
poses the purchaser to the expense of a review in a court 
of equity as well as to the natural anxiety attendant on 
the progress and result of that review ^. 

The court will not readily enter into the value of pro- 
perty dependant on the contingency of a death without 
issue, but where it appeared that the treaty was entered 
into on the basis of considering the contingency as half 
the value of the reversion, an enquiry was directed 
as to the real value, at one half of which, the eon- 
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tingency was directed to be rated ^. A consideration 
one third less than the valuation has been held not 
to be inadequate ^. But where a reversion expectant 
on a life aged 83 was sold for ^800^ to be paid on the 
death of the tenant for life, and £200 part of the £800 
was advanced to the seller at 5 per cent in the interim ; 
sudi an obviously hard bargain was properly set aside ^. 

To return from this brief digression, it is observable 
that judgments against the several persons through 
whom the reversion has passed will become consecu- 
tively liens on the property when the reversion falls into 
possession ^ ; and leases made by tenants for life under 
and pursuant to powers will be binding on the rever- 
sioner. So also will leases made or agreed to be made 
by the reversioner himself fl^. It may also be proper to 
remind the student that a reversion cannot be granted 
for an estate of freehold to commence infutwro any more 
than an estate in possession. The usual mode of con- 
veying a reversion is by lease and release ; but a simple 
grant is the more scientific means of passing this de- 
scription of property where a prior estate clearly exists. 
If the tenant for life buys the reversion it is desirable 
to keep them distinct for many reasons, the conveyance 
should therefore be and generally is in such a case to 
a trustee. 

Titles depending on the destruction of contingent 
remainders are open to much objection. Courts of equity 
will not compel a purchaser to take a title recently manu- 
factured in this way^. The feoffment or forfeiture may 
be incomplete, and a title founded in wrong never can 
be treated as clearly marketable, unless the time is long 
gone by when the contingent remainder-man may have 
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exerted his legal remedy. It is now settled that con- 
tingent and executory interests may be bound by estoppel 
till the event happens, and on the happening of the event 
that the same means may operate by conveyance so as 
to pass the interest then arising '\ and that a lease and 
release is as good an estoppel and conveyance for this 
purpose as a fine J. The consequence is that if all par- 
ties join in the conveyance of an executory devise or 
contingent interest, a good title may be made, and they 
may divide the purchase money among themselves ac- 
cording to the value of their several interests, if they 
can agree upon such valuation, without waiting for the 
happening of the contingency. 



10,-0/ Colonial Property. 

All deeds and assurances of lands in the West Indies 
are required to be registered to give them validity. — 
Deeds executed in the Island may be acknowledged 
before the registrar within thirty days after the date ; 
those executed in Grenada, the Grenadines, Tobago, 
Dominica and Barbadoes, within three months ; those 
in the Leward Islands in four months ; and those 
in Great Britain, Ireland, or America in the space of 
twelve months: and all deeds acknowledged within these 
prescribed periods are valid and effectual from the day 
of the date of the instrument, but those acknowledged 
after such periods, are as against subsequent pur- 
chasers, valid only from the time of the acknowledg- 
ment, but as between parties to the deeds, they are eflfec- 
tuaJ from the day of the date, whenever recorded ^. — 
This reference to an available register has the eflfect of 
simplifying the title and of reducing the evidence to 
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one focus^ for what is not recorded may to a certain 
extent be disregarded. I am not aware whether the 
doctrine of notice has been introduced into the colonies, 
but many cases of inconvenience and double dealing 
present themselves by allowing deeds executed out of 
the colony to be valid prior to registration. 

Copies of all deeds, attested by the Registrar as true 
copies of the record in his ojfice, are as good evidence as 
the original deed ; and the attestation of the registrar is 
sufficient proof of the execution of the original. Hence 
it appears, that the register book is the record, and there- 
fore a copy from that is not a copy of a copy, which 
would not be evidence. Copies of deeds and wills re- 
corded in the secretary's office before the date of the 
registry act, attested by the secretary, are admitted 
as sufficiently proved and as legal evidence when the 
deeds themselves might be admitted ^ 

The statute 59 Geo. iii. c. 120, requires copies of the 
return of slaves made in the colonies to be recorded 
in an office in Great Britain. And by the 5 Geo. iv. 
c. 113, s. 37, (which consolidates all the other acts on 
the subject of slaves), it is enacted that in all convey- 
ances, mortgages, and charges of slaves, the names and 
descriptions of the slaves, according to the latest regis- 
tration in Great Britain, shall be set forth either in the 
body of the deed, or in a schedule thereto, and all deeds 
which do not comply with the provisions of this act are 
declared null and void. It is therefore essential to see 
that these provisions have been complied with. 

Wills in the West Indies require the same formalities 
as in England. In short, all the statutes up to 1763, 

o 

t 



194 Ships and Shipping. ch. iv. 

except such as are of a local or political nature are 
considered binding on the colonies "*. Wills are proved 
by affidavit made before the Chancellor, as ordinary, by 
one of the subscribing witnesses, who attest the due exe- 
cution of the instrument, and the disposing mind of 
the testator : if the witnesses are dead, proof of the 
hand-writing of the testator is admitted by other means. 
Upon this, letters testamentary are issued by the register, 
and the will is entered in books kept for that purpose ; 
but the original is not delivered out to the party, as in 
the case of deeds. Regularly all questions of title to 
land in the colonies are to be decided in the first in- 
stance, by courts of local judicature, from which an 
appeal lies to the king in council. But recoveries of 
lands in the colonies have been permitted to pass in the 
court of common pleas at Westminster ". 

The colonial laws are now pretty well understood in 
England from the recent publications of several highly 
respectable writers, whose works are enumerated in the 
note ®. 



11. — Ships and supping Interests, 

The title to ships and vessels is much simplified by 
the late consolidated 'Act for the registering of British 
vessels,' 6 Geo. iv. c. 110, to which it is merely necessary 
to refer. The certificate of registry is full and conclu- 
sive evidence against all the world ; and the mode of 
transfer is by endorsement thereon entered at the cus- 
tom house when the ship is in port, and by a bill of sale 
when the ship is at sea. This bill of sale must recite 
the certificate of registry and be entered at the custom 
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house within thirty days after its execution^ and the cer- 
tificate must be produced at the custom house within 
thirty days after the arrival of the ship in port, whereon 
to endorse a memomndum of the bill of sale. By the 
43 section, copies of the registry proved to be true, are 
declared to be evidence in all trials at law without pro- 
duction of the original or the attendance of the con- 
troller. If the original certificate therefore be not 
forthcoming and its absence can be satisfactorily ac- 
counted for, an official copy will efiectually supply its 
place. The requisites of the act will, of course, demand 
strict and careftil attention. These are too numerous 
for tr^^nscription here and can be only fully appreciated 
by reference to the act itself. 



12,— Personalty. 

Goods and chattels in possession require no writing 
in evidence of a transfer of the right of property in 
them. They pass by delivery, but they are sometimes 
assigned upon tnists, or in pledge for security of a 
debt : then some writing is essential to shew the nature 
of the transaction, on which it is usual to endorse a 
memorandum that possession of a certain article has 
been delivered in the name the whole. This assign- 
ment when made as a security for money, is commonly 
called a * Bill of Sale,* from the power of sale inserted 
in it if the debt or sum be not paid within a given time. 
A purchaser under such an instrument will have to look 
to the situation of the assignor and he should in par- 
ticular, search the sherifF*s office to see if any execu- 
tions have been lodged against him, and at whose 
suit, and at what time. The bankrupt office should also 

o2 
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be searched for declarations of insolvency, and if the 
party was in prison or under arrest when he executed 
the bill of sale, the title of the purchaser will be placed 
in considerable jeopardy. The risk of a commission 
within two months after the assignment he will have 
to encounter ; and if he is aware of the assignor's insol- 
vency or has notice of an act of bankruptcy it would 
be unsafe to deal with the property. 

The only bill of sale that is entirely unobjectionable 
is that executed by the sheriff under a writ of Jieri 
faciasy which, though made to the plaintiff in the action, 
cannot be impeached by an immediate bankruptcy p. 
A bill of sale without delivery of possession is fraudulent 
against creditors ^ ; if therefore the assignor has been 
allowed to retain possession up to the time of sale, the 
title is objectionable, and it has lately been decided, 
that if a trader in embarrassed circumstances gives a 
bill of sale of part of his property to a particular cre- 
ditor, that is good evidence for a jury to say that it was 
fraudulent as against other creditors : and if so it is 
in itself a clear act of bankruptcy '. But it does not 
appear to be necessary to search the warrant of attorney 
oflSce, as a judgment even, is no lien on personal pro- 
perty until an execution thereupon is lodged in the 
sheriff's oflSce. 

Choses in Action^ such as legacies, bonds, debts, and 
the like pass by assignment only, and the principal ob- 
ject of attention in a title to them is to see that the 
holder, trustee, or obligor, has notice of the first 
and all subsequent assignments. The origin of the 
debt will of course require investigation, and the nature 
of the circumstances can alone suggest the proper en- 
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quiries to verify and support its existence and validity. 
An acknowledgment from the party that the debt 
is due or proof of the last acknowledgment or pay- 
ment of interest are satisfactory circumstances. In 
RjbII V. Rowles % the judges held, that in the case of 
a chose in action, you must do every thing towards 
having possession which the subject admits : you must 
^o that which is tantamount to obtaining possession, 
by placing every person, who has an equitable or legal 
interest in the matter, under an obligation to treat it as 
your property. For this purpose, you must give notice 
to the legal holder of the fund ; in the case of a 
debt, for instance, notice to the debtor is for many 
purposes tantamount to possession. If you omit to 
give that notice, you are guilty of the same degree 
and species of neglect as he who leaves a personal 
chattel, to which he has acquired a title, in the actual 
possession and under the absolute control of another 
person. 

Legacies : — On the purchase of a revereionary 
interest of money in the funds, it is necessaiy to inquire 
of the trustees or executors whether the interest con-r 
tracted to be sold be actually existing and vested, inde- 
pendent of any or what contingencies ; and if it be de- 
rived under a will, whether the debts are all paid and 
the executors assent to the bequest ; also whether the 
legacy duty has been discharged. An attested copy of 
the deed or settlement should also be called for, and it 
behoves the purchaser carefully to examine the abstract 
with the documents abstracted, and particularly to obi- 
serve in the afterpart of the deed or will abstracted, 
whether there are any conditions which reduce aa 
apparent absolute interest to a contingency K Trustees 
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however, always evince great reluctance either in giving 
a copy of the settlement or in permitting an ^tract 
or copy to be examined with the original, but I should 
apprehend that a party entitled to a vested reversion in 
any portion or sum affected by the settlement is entitled 
to inspect the deed conferring that benefit upon him and 
to a copy of so much of it as relates to that benefit. 
The purchaser may not be strictly entitled to require a 
memorandum of the sale to him to be endorsed on the 
will or settlement, but if such concession can be pro- 
cured it is desirable, as it fixes a second incumbrancer 
with indubitable notice of the first transaction. But 
this perhaps may be the less necessary now it has been 
so fully decided that the act of giving the trustee notice, 
is figuratively speaking taking possession of the fimd; it 
is going as far towards equitable possession as it is pos- 
sible to go, for after notice given, the trustee of the ftmd 
becomes a trustee for the assignee who has given him 
notice °. To give notice is a matter of no difficulty : 
and whenever persons treating for a chose in action, do 
not give notice to the trustee or executor who is the 
legal holder of the fund, they do not perfect their title ; 
they do not perform all that is requisite to make the 
thing belong to them in preference to all other per- 
sons, and they^ecome responsible, in some i*espects for 
the easily foreseen consequences of their negligence. 
That precaution is always taken by diligent purchasers 
and incumbrancers : if it is not taken, there is neglect, 
and it is fit that it should be understood, that the soli- 
citor who conducts the business for the party advancing 
the money is responsible for that neglect ^. 

The purchaser must run the risk of defalcation in the 
trustees. The Bank of England invariably refuses to 
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recognise trusts ; indeed half its funds are held on trusts 
and to notice them all would involve more business 
than could be dispatched by another court of chancery, 
efficient as that court is now becoming. It is ijnpossi- 
ble therefore for the directors to treat with any other 
persons than those in whose names the stock stands 
entered on their books. But if a suit be depending, the 
court of chancery will not allow, the trustee to retain 
the power of rendering its decree a miere nullity by a 
previous transfer of the stock, but will on application 
of the parties, on a fair case of doubt or suspicion, grant 
a. distringas to the bank not to pay out the funds or any 
dividend thereon without notice to the parties or a par- 
ticular individual ? But where a distringas was issued 
and served upon the secretary of the Bank of England, 
accompanied by a notice, that it was for the purpose of 
preventing the transfer and payment of stock and divi- 
dends standing in the name of W. W., but no bill had 
been filed against the bank or W. W., the distringas was 
under the circumstances of the case, set aside with 
costs ^. Taunton insisted — ^That it had been the inva- 
risible practice of the court of exchequer to make use of 
the writ of distringas in the manner the plaintiffs had 
done ; and that the Bank of England uniformly regarded 
the writ, accompanied with a notice in writing, as an 
injunction against the transfer of any stock mentioned 
in the notice. He further insisted, that the Bank was 
considered in a court of equity as a trustee, and that the 
practice had been found most beneficial to the public, 
and had been upheld in two cases similar to the pre- 
sent *. The court however set aside the distringas with 
costs 7. 

Neither will the Accountant-general regard any volun- 
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tary notice from a purchaser of an assignment of any 
particular interest or share in dividends to which a party 
in the cause may ultimately be or is actually decreed 
entitled. The course in such a case is to apply to the 
court by motion or petition for an order on the account- 
ant-general not to pay out the money or the dividends 
thereon without notice to the purchaser; then when the 
funds are due, the purchaser by his assignment, supposing 
it valid, is clearly entitled to them and could, I appre- 
hend, by injunction or otherwise restrain a payment to 
the parties, or in other words, enforce payment to him- 
self. From these observations it is clear that property 
of this kind is not the most eligible for mortgage or 
investment. 

With respect to the purchase of a life interest in a 
sum of stock a question arises whether the transaction 
amounts to a bona fide sale of the dividends, or a grant 
of an annuity. This seems to depend entirely on the in- 
tention of the parties *. In Charretie v. Vause % it was 
held that an assignment of £150, part of the dividends 
of a sum of stock to which the vendor was entitled for 
life, with a proviso that the purchaser should not re- 
ceive any part of the dividends then growing due, but a 
proportionable part of the £150, was a grant of an an- 
nuity to that amount, and that it must be memorialised 
accordingly. 

If a sum of money be left to a married woman for 
life, and after her death to her children, and if no chil- 
dren, to herself absolutely ; if she be between fifty and 
sixty years of age and has had no family and there is not 
a prospect of any, the court of chancery has ordered the 
trustees to transfer the fund to the husband and wife ab- 
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solutely on an indemnity to be approved of by the 
Master ^. At common law, the presumption is that a 
woman is never past the age of child-bearing, but in 
chancery a presumption more adapted to modem no- 
tions is it seems entertained. Nevertheless trustees 
could not be advised to make such a presumption of 
themselves without the sanction of the court, and there- 
fore a mortgagee or purchaser of the fund from the hus- 
band and wife cannot have a clear title without an 
amicable suit to secure the trustees and to settle the 
indemnity. 

On the purchase of a policy of Life Insurance^ atten- 
tion should be paid to the statute 14 Geo. iii. c. 48, s. 1, 
which declares that no insurance shall be made on the 
life or lives of any persons, or on any other event, 
wherein the person for whose use, or on whose account 
such policy is made, shall have no interest, x)r by way of 
gaining or wagering ; and that every assurance made 
contrary thereto shall be void ; and by sect. 3, it is de- 
clared that where the insured hath an interest in such 
life or event, no greater sum shall be recovered from the 
insurer than the amount or value of the interest of the 
insured therein. 

The insurance therefore of another person's life can 
only be by way of indemnity against some pecuniary 
risk dependant on the contingency of his death before a 
certain event. A man may well enough be said to have 
an interest in his own life, but the statute is, against in- 
suring the lives of other persons. A creditor has an 
interest in the life of his debtor to the amount of his 
debt but no ftirther, and to that amount he may insure 
his debtor's life ^ ; but as all insurance is now reduced 
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to a mere indemnity, if the creditor be satisfied by other 
meansy he will have no legal claim on the insurance 
office for the amount of the policy on the debtor's 
death ^ ; he must prove a loss by the defalcation or in- 
solvency of his debtor before he can recover on the 
policy. A wife has an interest in her husband's, life, 
and may out of her separate allowance effect an insur- 
ance of his life^ So a child has an insurable interest 
in the life of his parent ^; but it may be questioned whe- 
ther a husband has an insurable interest in the life of 
his wife, or a parent in the life of his child ff, except that 
if the wife have a reversionary interest in a specific sum 
of stock, the husband may insure his chance of surviv- 
ing the tenant for life, when. he would become en- 
titled in right of his wife to the whole fund ; but that is 
clearly an insurance of. indemnity, and cannot be car- 
ried farther \ The hu&band may insure his own life in 
any amount, and assign the policy, even for a nominal 
consideration, for if the policy be good in its inception^ 
it cannot, it seems, be rendered invalid by an assign- 
ment to a person who. has no interest, for the statute, in 
strict legal interpretation says nothing of assignments K 
This decision however of his honour the Vice Chancellor 
(Shadwell), appears to require reconsideration, for 
otherwise the act may be entirely circumvented. On 
what principle the sales of life policies are conducted at 
the auotion mart, I do not know, but the decision above 
referred to confirms the practice. 

In strictness it should be seen as part of the title to 
a policy of life insurance, that the representations 
as to health, age, and interest, are borne out by available 
testimony ^ but this is seldom done, the assignee con- 
tenting himself with possession of the policy and notice 
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to the insurance office ; he should also enquire whether 
the office has notice of any prior assignment^ and whether 
the last premium of insm-ance has been duly paid. , The 
vouchers attest this latter fact^ but it is advisable to 
observe that the books of the office correspond. The 
Equitable Insurance office keeps no register of^ or rather 
disregards notices of this kind^ still the assignee must 
prove that he gave notice to the office to take the policy 
out of the order and disposition of the assignor becom- 
ing bankrupt^. 

A policy of life insurance is annulled on the death of 
the insured by the hands of justice ; to hold otherwise 
would be contrary to public policy^ and an encourage- 
ment to crime ^ ; deaths by duellings or suicide are also 
usually made conditions on which the validity of the 
policy is to depend ; so departure beyond sea, or entry 
into naval or military service are risks which the offices 
will not take on themselves without additional premi- 
ums ; against which hazards the purchaser can obtain 
no further security than the questionable covenant of the 
assignor. 
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I. AS TO THB SBLLBB. 

Of Titles under Trustees, Executors 
and Administrators. 

When a contract is entered into with Trustees it is 
essential to see that they have a clear and express power 
of sale as distinguished from a mere constructive power ; 
on the latter there may be doubt, and reference may be 
necessary to the court of chancery to settle that doubt 
or to define what power the trustees really possess. A 
second essential point in a dealing with trustees is to 
observe that they have not only power to give a good 
receipt but that that receipt relieves the purchaser from 
seeing to the application of his money. 

Trustees unlike executors must all join in the receipt 
and conveyance, except as to such of them as have 
never acted and have renounced. Purchasers usually 
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call for some written evidence of the disclaimer and 
renunciation of the trustees who do not join in the con- 
veyance, which according to a modem authority may 
be effected by any informal note in writing without a 
stamp or even by parol \ If a trustee has acted, he can 
decline to act only by the sanction of the court of 
chancery under the late act ^, or by virtue of a power 
reserved to him for that purpose in the deed or will cre- 
ating the trust. On the appointment of new trustees 
and a sale by them, the power enabling the appointment 
will require attention, and the mode of executing that 
power sometimes gives rise to quest ions of considerable 
nicety. When a sale or exchange is effected by sub- 
stituted trustees, the words of the authority and the 
deed of substitution should be scrupulously regarded. 
It is difficult to say that any other than a literal obser- 
vance of the words of the power can be depended 
upon ; — the concurrence of parties whose consent is not 
necessary is as objectionable as the want of consent by 
those who are deputed to watch the exercise of the power. 
Titles depending on these points require all the sagacity 
of the most vigilant Conveyancer. 

But it seems to be no objection to a title, that a person 
who was sixty years ago a survivor of thi-ee trustees 
appointed by will for the sale of an estate, did not ex- 
ecute a conveyance purporting to be made by him and 
the parties beneficially interested, possession having 
gone under that conveyance, and the estate in equity 
being converted into personalty ^. The assignment or 
conveyance however of some of the trustees can only 
operate on the shares of the joint tenants who join ; it is 
a severence of the joint tenancy as to the others. A 
modem title would be rendered objectionable by the 
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non-ccmcurrence of a trustee who has proved the will and 
clearly actedv But a judgment creditor obtaining an 
assignment from two trustees of an attendant term^ has 
been preferred to a mortgagee who procured an assign- 
ment from the other trustee first \ 

A charge of debts on real estate gives the trustees or 
executors a power of selling and conveying the fee^ and 
if the debts are not specified or scheduled they have also 
aknple power of giving a good and. valid receipt and 
discharge for the purchase money. Whether the con- 
currence of the heir at law in the conveyance can be 
insisted on^ is a point on which opinions vary. That 
subject is too discursive for the present essay, the refer- 
ences in the note will lead to its principal merits ®. It 
seems however dear that the devisee subject to the 
charge of debts is not a necessary party, for he is en- 
titled only to so much of the property as the executors 
leave after selling a sufficient quantity to answer the 
debts. 

But if a suit be depending for the administration of 
assets, it is then dangerous to deal with the trustees 
alone. The trustees and executors must necessarily be 
parties to such a suit. Lord Camden C. has said, that 
though the court of chancery has established it as a 
rule, that where the charge is general, the purchaser is 
not bound to see to the application of the purchase 
lAoney ; yet if the trustee is called upon in that court, 
it takes the execution of the trast out of 4he hands of 
the trustee, to be executed by the court. The trustee 
by his answer parts with the execution of the trust to 
the court, and where the court has attached its jurisdic- 
tion, it would be inconvenient to permit a sale but by 
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the court. His lordship added, that though a general 
charge does not make a purchaser before the suit see to 
the application of his money, yet after a suit commenced, 
he should hold him bound by the decree ; and he should 
say, as a general rule, that an alienation pending a suit 
was void^. This latter position, however, is somewhat 
qualified by the observations of the Vice Chancellor in 
a subsequent case, who said that die doncluding passage 
of Lord Camden's judgmc^nt, declaring as a general 
rule, that an alienation pending a suit is void^ must be 
understood with reference to the subject he is speaking 
of, and not absolutely ^ . 



.,i 



A lis pendens is notice to all the world \ It therefore 
behoves persons dealing with trustees and executors to 
enquire, and search if necessary, for suits depending 
respecting the adininistration of assets. If a suit be in- 
stituted the purchase cannot safely be completed without 
the sanction of the court and payment of the money into 
the bank pursuant to the general orders and statutes on 
that subject. 

In a sale under a decree it is necessary to see that the 
report stands confirmed, and it may be necessary to 
eiirol the decree to make it final and only impeachable 
by appeal, if indeed an interlocutory decree can be 
enrolled. The court never confirms an order when the 
purchaser has made a profit, except on the terms of his 
bringing the profit into court K This is another reason 
why the decree should be affirmed as soon as possible. 
In a sale under a decree the court does not warrant 
the title, but the purchaser places great reliance on 
that part of the decree which directs that he shall hold 
and enjoy the property unmolested i, and it seems cer- 
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tain that the sale cannot be impeached for the want of 
consent of some of the parties, though the monies have 
been misapplied^. 

Prima facie there is this distinction between executors 
and trustees ; that one executor can, and one trustee 
cannot give a discharge, and it may frequently happen, 
as in Brice v. Stokes \ it actually did happen, not only 
that one trustee cannot give a discharge, but that the 
instrument of trust provides that there shall be no 
discharge without an act in which all the trustees shall 
join. Executors and trustees are undoubtedly of differ- 
ent characters, and the distinction between them is 
appreciable though they stand united in one person. 
When trustees are appointed executors, they may, it is 
apprehended, prove the will and accept the executorship 
MHthout accepting the trust, but the inference is that 
by proving the will they do accept the trust, and it will 
remain to be shewn, if they deny the trust, that they have 
expressly disclaimed and have never acted therein. 

In dealing with an executor it is necessary to shew 
that he has proved the will. No one becomes complete 
executor for transmitting the succession until probate 
of the will in a court of competent jurisdiction. But 
though probate be essential to the executor's title, it is 
observable that he derives his power from the will, 
which may be proved at any time, even after the 
executor's death ; and whenever the will is proved, 
the assignment is admissible in evidence and mil 
establish the deduction of title from the executor ™. 

In couil:, an examined copy of the probate is evidence 
that the person there named is executor. But an ex- 
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amined copy of the will is not evidence of that fact ; 
nor can the original will itself be read in evidence, un- 
less it bear the seal of the spiritual court, or some 
other mark of authentication. If the probate be lost, 
an exemplification of it from the records of the spiritual 
court will be evidence of the will having been proved ". 
And it is observable that a probate under the seal of the 
ordinary unrevoked is conclusive as to the appointment 
of executor and the contents of the will ; and cannot 
be impeached by evidence in the courts of common law ^. 

An administrator acquires no interest in the personal 
estate of his intestate until he has procured letters of 
administration, and he cannot therefore assign a term 
previous to that period. But if the person assigning the 
term before administration, afterwards takes out letters 
of administration, it is open to contend that by inter- 
meddling with the effects before administration granted, 
he becomes executor de son tort, and the acts of an ex- 
ecutor of that character are good in themselves, subject 
merely to review by an administrator subsequently con- 
stituted, and if he be himself that administrator, there 
does not appear to be much objection to a title to a 
term assigned by him before administration granted. 

The title of an administrator is proved in court by 
the letters of administration ; or by the original book 
of acts, which directs the grant of letters of administra- 
tion, with the surrogate's Jiat, or by an examined copy 
of the entry in such original book. The letters of ad- 
ministration must be properly stamped, or they are 
absolutely void ; if therefore it appear that the plaintiff 
sues as administrator for a greater value than is covered 
by the ad valorem duty on the letters of administration, 
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he cannot recover in the action p^ if the proof of his 
being administrator be a necessary part of his case. 

After a considerable length of time^ say forty yearSi 
it may be presumed, if necessary, that a person was 
executor or administrator who appears to have acted 
in that capacity. After a lapse of thirty or forty years, 
it is not always required that the recital of an executor* 
ship be verified by the production of an office copy of 
or extract from the will^ ; but a captious or unwilling pur- 
chaser may, it is apprehended, insist on such verification, 
for if the party professing to be executor or administrator 
was not really so, any person now taking out admi- 
nistration may recover, notwithstanding the lapse of 
time, which does not begin to run till the grant of the 
letters of administration — ^not from the death of the 
testator or intestate. 



II. IN REOAHD TO THE BUYER. 

Of the Title required hy a Purchaser^ Mortgagee 

or Annuitant. 

From the well-known provision respecting the limit 
to the highest remedy in the law, purchasers have from 
time immemorial claimed a right to investigate the title 
sixty years at least ; and it is sometimes insisted that 
they are entitled to inspect all deeds recited or noticed 
by other deeds or documents within that period. — 
There is no dispute says Sir John Leach V.C. ^tliat 
the recital of a deed is constructive notice of its con- 
tents ; but to say that a purchaser is not to complete 
his contract unless he has the actual inspection of every 
deed of which he has constructive notice by recital. 
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would lead to a practical inconveuLeuce^ which would 
be manifestly absurd. In some families^ title-djeeds are 
preserved for centuries ; and if the earliest of those 
deeds recites a former instrument, made five hundred 
years since, but not now existing, it would be absurd to 
say, that a contract is not to be enforced against a pur* 
chaser because that deed cannot be produced. There 
must of necessity, therefore, be some practical limit to 
the operation of this objection ; and the true enquiry 
seems to be. In e¥^ry case, whether the absence of the 
deed recited throws any reasonable doubt upon the title 
of the vendor. Prima facie ^ it is to be presumed that 
the purchaser in the ancient conveyance had actual in- 
spection of e^etry deed recited, and was satisfied with 
their contents ; and further, it is to be observed, that it 
is not probable thai; a vendor would recite deeds which 
afforded evidence against his title. When there is no 
circumstance to repel the effect of these general pre- 
sumptions, and when the title under the conveyance which 
contains the recital is fortified hy sixty years vndisputed 
posse^ssion^ I think it a goad practical rule to hold, that 
the lo4S of a deed recited throws no reasonable doubt 
ttpon the title of the vendor, aad that the purchaser must 
complete his purchase '/ 

The established rule is, that a person who has entered 
into a contract for purchase in the usual way, without 
any information as to the title is compellable to complete 
his contract, unless be can object to the title shown ; 
the possible existence of documents unproduced is not 
a good ground of defiance ", The recital of a recovery is 
no evidence of an entail ; for nothing is more commoa in 
old titles tiian to find a recovery suffered without reason 
cxcq)t merely to stnengthen the title generally. If 

p2 
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an abstract commence with a will wherein the property 
is described indefinitely, the devisor's seisin of the parti- 
cular lands will require proof. So if the abstract com- 
mence with a conveyance by a person described as heir 
at law, the purchaser is sometimes required to prove the 
intestacy of the ancestor, but if that carries the title back 
beyond the period of sixty years the right to such a 
requisition may be questioned. 

The purchaser is clearly entitled to a history of the 
rights of property and possession for at least sixty years. 
That term is not a positive invariable period, but merely 
the shortest time within which a title can be considered 
as entirely relieved from the possibility of latent defects. 
Whether the purchaser is entitled to an abstract of all 
the deeds in the vendor's possession is a question on 
which opinions differ. 

The rule I take to be this : — ^The vendor is not obliged 
to go further back than sixty years from the time of 
investigation. He may therefore by reference to land- 
tax or poor rate assessments, old leases, affidavits or 
other means, shew a seisin and possession in A. sixty 
years ago, and deduce a title from him, though it may 
be thirty years before A. makes any will or conveyance. 
By this means the title prior to A. may be suppressed. 
He may have been tenant in tail, and that entail may 
not have been barred or the remainders over destroyed, 
yet if the title commences with proof of A.'s seisin, the 
inference is that that seisin is in fee until the contrary 
appears. The purchaser can know nothing of the en- 
tail unless he becomes acquainted with it by other 
means, and in ignorance of its existence he can, of 
course make no objection to the title on that account. 
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However strong his suspicion of an entail may be^ stiH 
if he has no direct proof to adduce (which it is not 
very likely he can have), the mere surmise of a defect 
will not afford him a sufficient plea for rejecting the 
title. The palpable dishonesty of such a proceeding, 
supposing the vendor conusant of the defect, would 
doubtless be visited with very severe rebuke, but the 
purchaser's only remedy is an action at law or suit in 
equity for recovery of his purchase money, which how- 
ever a dishonest vendor may find means to evade. 

• 

. The question in such an action or suit would be, whe- 
ther the vendor fraudulently suppressed the defect ; and ^ 
the jury would perhaps be directed to presume fraud if 
there was reason to apprehend that the vendor was in 
any way acquainted with the deed or will creating the 
entail. If it be proved that he received a packet of 
'*old deeds* from At^ vendor and never gave them any 
particular regard, a jury would not, I apprehend, pre- 
sume fraud, although it may appear that he casually 
opened the packet and found something there not ex- 
actly satisfactory. If on the contraiy it appears that 
he purchased ten or twenty years ago and could not 
have had a fair title without a knowledge of the 
objectionable deed or will, then the suppression of 
that document on a future sale would be considered 
as a fraud upon the purchaser, and a verdict would 
no doubt be given in his favour for the consideration 
money and expenses ; and he would also have a lien 
on the estate in equity as against the vendor for the 
sum found by the verdict and interest. 

But what advantage would this lien confer ? Could 
the purchaser obtain a decree for sale ; and if he sells 
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could he imitate the example of his yendoc and stip* 
press the defect, or would he be justified in exposing 
and publishing it to the world ? To foreclose the lien 
would be to put himself in the exact situation he was 
in before, except perhaps that he may recover any 
balance if it could be struck against the vendor. Altoge- 
ther the situation of the purchaser in this case is em^ 
barrassing in the extreme even if he is successful In his 
action; and it would be very difficult to make out a case 
of direct fraud against the vendor if the *old deeds' were 
actually delivered over to the purchaser. If the vendor 
aver that he considered the suppressed entail extinct, 
would it not lie with the purchaiser to shew the ex- 
istence of some descendant in the line of entail ? This 
is an addition to his difficulties, and shews how neces- 
sary it is to look to the respectability of the parties with 
whom we are dealing. A suppression of the abstracted 
deeds would be a serious departure from the rules of 
good faith on the part of the vendor ; for by that means 
the hostile documents might fall into the hands of the 
very person who might take advantage of the defect ; 
and a destruction of them could be justified on no 
consideration. 

The rules of equity and fair dealing require the vendor 
to deliver an abstract of all deeds creating any defects 
or incumbrances on the title, in order that the pur- 
chaser may form his own judgment on the value or 
risk of such defects or incumbrances. But the vendor 
is at liberty to exercise a sound and honest discre- 
tion, and is not by the common rules of practice 
bound to abstract all the deeds in his possession which 
would carry the title back for a century or more. 
These he commonly ties up in a bundle and when the 
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purchase is completed delivers them over to the pur- 
chaser as a packet of useless and worn out muniments 
of title. The effect is to throw the onus on the pur- 
chaser to shew by these antient records an existing de- 
fect on the modern title ; whereas if those documents 
had been abstracted^ the onus would have laid with the 
vendor to shew the satisfiBtction or reconveyance of any 
supposed outstanding estate or incumbrance. 

It is true that when the vendor on a bill for specific 
performance is required to carry in the deeds before the 
Master^ he is obliged to swear that they are all the 
deeds in his possession ; but that does not prove that he 
is bound to support all the documents in his possession 
or that he is compelled to shew the extinction of all the 
estates tail in settlements eighty or a hundred years old 
by legal means ; the presumption is that if nothing has 
been heard of an estate-tail for half a century — ^thirty 
years barring a writ of fonnedon — that the entail is 
extinct by natural means^ and it will be for the party 
denying that presumption to adduce evidence in sup- 
port of his assertions. It is difficult to admit any legal or 
moral obligation on a vendor to abstract all the antient 
deeds in his possession; he is bound to deliver them over 
on completion of the purchase, but he may save himself 
the expense of the useless discussion which an abstract of 
their contents would probably engender. He is bound 
to give the fiiU effect of those deeds which he does 
abstract, but he is not obliged according to a re- 
cent decision previously mentioned to substantiate by 
collateral evidence all the antient narrative contained 
in the recitals of those antiquated assurances ; neither, 
therefore, if those recitals were abstracted in chief, would 
he be bound to support them, and if not, there should 
be no necessity or obligation to abstract them. 
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But though the seller may be justified, or rather 
though he may incur no legal responsibility in with- 
holding or not abstracting antient and useless docu- 
ments of title, yet he is entirely indefensible in sup- 
pressing intermediate deeds, which are supposed, in 
event, to have become immaterial to the title, as where 
a mortgage has been paid off and the estate reconveyed; 
in which case the deeds of mortgage and reconveyance 
are sometimes laid aside under the notion that the parties 
are placed in statu quo by the reconveyance, and from an 
anxiety to keep out of sight the circumstance of the 
mortgagor having incumbered the property. But the 
notion is often erroneous, and the practice very impro- 
per ; the revocation of a will, or some other effect ex- 
tremely important to the title, may be induced by the 
suppressed deeds ■. 

^In cases of doubt and suspicion,' say the Real Property 
Commissioners in their second report, ^ enquiries should 
be made from the occupiers of the lands and from per- 
sons who have long dwelt in the neighbourhood ; 
county and local histories should be examined and 
searches should be instituted for land-tax assessments, 
awards under inclosure bills, grants from the crown, 
grants of annuities, records of fines and recoveries, en* 
rolment of deeds, judgments entered up in the several 
courts of record, securities given to the crown, probates 
of wills, and grants of administration. In every case, 
except where the property is too small to make risk im- 
portant as compared with present expense, investiga- 
tions of this nature, adapted to the circumstances are 
prosecuted to a great extent, and they occasion a consi- 
derable portion of delay and expense, which are felt to 
be the great evils now attending the transfer o£ real 
property.' We may add, that if the legal estate be out 
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in mortgage^ enquiry should be made of the mortgagee 
whether he has entered into any contract under the 
power of sale, if any; also how much is due for principal 
and interest, and whether the mortgagee claims any and 
what other lien beside the mortgage money and in- 
terest ; and particularly and essentially whether he has 
received notice of any subsequent or intervening charge 
or incumbrance. 

It is held generally, that whatever is sufficient to put 
a purchaser upon enquiry, is good constructive notice ; 
in other words, that when a man has sufficient informa- 
tion to lead to a fact, he shall be deemed acquainted 
with that fact. When a title is made out through 
a deed, the purchaser has constructive notice of every 
circumstance to which that deed leads, by recital, by 
description of parties or otherwise, immediately or 
remotely. So a purchaser who has notice of a deed, 
has constructive notice of all its contents, though his 
advisers may not have thought it necessary to examine or 
require the inspection of the instrument. Where an estate 
is in the occupation of tenants, the purchaser is deemed 
to have notice, not only of their actual leases but of 
any agreements relating to the property which the 
tenants may have made with their landlord. 

These considerations suggest the proper requisitions 
to be made on behalf of a purchaser. He is entitled to 
an answer to all pertinent enquiries, but to some of 
his questions he must rest satisfied with a mere nega- 
tion. The purchaser's solicitor has discharged his duty 
by making the enquiry, and he should preserve some 
written memorandum of the answer for his future justi- 
fication. A denial of any knowledge of the facts sought 
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will put the purchaser on proAang if he can their ex- 
istence and relevancy to the subject in sale. 

The expense of searches for baptismal and other regis- 
ters and entries to support the abstract^ falls of right on 
the vendor and his solicitor usually makes them^ but it 
cannot be supposed that the same care and diligence is 
always exerted by this party as by an agent more 
directly and deeply interested in the result. The search 
should properly be conducted by the solicitor for the 
purchaser, but this is seldom allowed^ and it is observ- 
able that the vendor is responsible for the correctness 
of searches made by his solicitor on the purchaser's be- 
half ^ The, purchaser is at the expense of searching 
for judgments as it is made for his satisfaction, and the 
search is consequently conducted by his solicitor. 

A title may be substantially good yet defective for 
want of full and complete evidence of the various deeds 
and statements of which it is composed ; such may be 
considered a good holding title but it cannot be called a 
strictly marketable one, and if the contract be for a ^mar- 
ketable title* or a *good title' generally, this want oi full 
and complete evidence is certainly a blemish, and it is fre- 
quently laid hold of for an abatement in the price. A 
court of equity will not now, as formerly, decide whe- 
ther a title is good or bad. It will merely pronounce 
whether it is such a title as the purchaser should accept. 
The distinction between an unmarketable title an(i a 
bad title does not, however, prevail at law ; for there 
every title which is not proved to be bad is considered 
marketable ^. There can be no mathematical certainty 
in a title ; a moral certainty is suflEicient ^. Mere pos- 
sibilities that the title will be disturbed, as suggestions 



s. 2. Restrictive Conditions. 219 

of old entails or doubts as to what issue persons have left^ 
will not as before hinted be considered substantial ob- 
jections^. But if a claim exist unsatisfied^ the itn« 
probability of its being enforced will not render the 
title valid *. Neither will a title be forced on a pur- 
chaser, either at law or in equity, if he can only acquire 
it by litigation or judicial decision y ; nor will a case 
be directed to the judges as to questions of title if the 
purchaser object to that mode of proceeding *. 

With respect to restrictive conditions of sale which 
are now growing into such general use. Sir J. Leach V. C. 
has said that every person who proposes an estate for 
sale without qualification, asserts, in &ct, that it is his 
to sell, and consequently, that he has a good title ; but 
a vendor if he thinks fit, may stipulate for the sale of an 
estate with such title only as he happens to have \ The 
right therefore of the vendor to introduce conditions of 
this kind is undoubted. But it is submitted that these 
restrictive conditions should and will be construed very 
rigidly, for they are in derogation of common right. In 
themselves they create suspicion, — ^the very attempt at 
concealment induces an impression that some trouble- 
some defect would be disclosed by a fair eicposure of the 
title. To meet conditions of this kind on fair grounds, 
the purchaser should stipulate that the vendor shall re* 
ceive the purchase money tied up in a bag without inspec- 
tion. The purchaser's right to avail himself of an objec- 
tion obtained through information derived from other 
sources than the abstract, depends in a great measure 
on the wording of the conditions. If they stipulate that 
the title prior to a particular period shall not be required, 
it seems clear from a late case ^ that all objections prior 
to that period are to be considered as waived: and if the 
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abstract commence at the time specified with a deed 
which describes the grantor as heir to a former pro- 
prietor^ that descent cannot by the common practice be 
called for^ as it necessarily involves the title prior to the 
time mentioned. 

The evidence required by a Mortgagee is in some 
respects different from that required by a purchaser. 
The latter becomes as it were married to the title^ he 
takes it for better or for worse, and he is often advised 
to accept a holding as distinguished from a clear un- 
deniable marketable title. His object is the land and a 
willing purchaser will overlook many trifling objections 
and defects in the evidence, if he can be assured that 
the title is radically good ; he obtains all the evidence 
he can and then weighs the objections unanswered with 
the pleasure or profit he anticipates from the acquisition 
of the estate. A mortgagee on the contrary does not 
look to the land qtia land as the principal object of his 
contract ; the security of his money is the chief concern 
with him : he requires a clear marketable title, as free 
from suspicion as Caesar's wife ; he is often, indeed com- 
monly, a stranger to the property and to the mortgagor, 
and he scrutinises both, with a suspicion uncalled for 
by a purchaser, who usually has some local knowledge 
of or connection with the land. 

Further, a purchaser almost invariably enters into a 
written contract for the purchase, by which the exercise 
of his free will is much restricted, he is curtailed of the 
benefit of reasonable apprehension however well founded 
unless he can bring it to the test of actual proof. A 
mortgagee however seldom enters into a written con- 
tract to advance the money but consents to the loan if 
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he approves of the title; now by this approval he means 
more than strict legal approbation^ he expects that all 
circumstances shall be concurring and consenting and 
that he and his legal advisers alone shall be the arbiters of 
what shall be deemed a good and unexceptionable title. 
If he sees any suspicious circumstances he may break 
off the contract at any moment and proceed against the 
mortgagor for the expenses incurred, provided he can 
adduce some reasonable grounds for his suspicion ; and 
he is at liberty I apprehend to break off the treaty at 
any instant without assigning, or indeed without having, 
any direct reason further than his own caprice : in 
that case I should think he could not recover his ex- 
penses of the mortgagor, but on the contrary that the 
mortgagor may recover all expenses incurred by an- 
swering his objections or otherwise of him, particularly 
if the draft mortgage has been sent to his solicitor, 
which indicates a general approval of the title and a 
partial acceptance of the security. 

An Annuitant is much in the same situation as a 
mortgagee and the foregoing observations may be ap- 
plied to him with the same force and relevancy. An 
annuitant is the connecting link between a purchaser 
and mortgagee. He is in one sense a purchaser as he 
cannot like a mortgagee call in his money, but his ob- 
ject with the land is mere security and not occupation, 
so that in passing and accepting the title he is much in 
the same situation as a mortgagee. 
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\.-" Judgments. 

The necessary iaference is, that the ei^te is sold ^free 
from incumbrancer' without the insertion of those 
words in the contract for sale. There ai^ sevenal pecu- 
liar incumbrances which do not attach on any pq^rticular 
farm or estate of the obligor but on all his lands gene- 
rally. Mention is seldom made in the abstract of the 
existence of any incumbrances of this kind, notwith- 
standing Lord Kenyon's remark that the abstract is not 
perfect without such disclosure. This general want of 
information obliges the purchaser to make many 
searches and enquiries quite in the dark ; nevertheless 
the expense of such searches, if the contract is recinded 
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may be recovered of the vendor ; but if the purchase be 
completed, they fall by common consent on the pur- 
chaser. If any incumbrances are founds it belongs to 
the vendor to procure their discharge, and to bear the 
expense of whatever may be necessary to ensure and 
prove their entire satisfaction. Thujs he must not only 
pay the money but pay the expense of entering satisfac- 
tion on the record, and the cost of a good and valid 
release, if necessary. 

Judgments, crown debts, statutes, and recognizances 
are the principal incumbrances of this kind.— -Judg- 
ments are the most common and first claim our atten- 
tion. But before we can speak of the discharge of this 
species of incumbrance we must consider the circum- 
stances under which a judgment, if it be found to exist, 
ajctually becomes a lien on the land; for as to judgments 
which do not affect the land, it cannot be necessary to 
pay any particular regard, as they are in &ct already 
discharged, or rather do not attach, and consequently 
require no discharge. 

In the exercise of a wholesome discretion it is natural 
to expect that in some cases a superabundance of cau- 
tion will be induced. This was particularly the case 
with tine oMer conveyancers, who, in order to make se- 
curity double sure, sometimes put the purchaser to the 
expense of three conveyances of the same property, 
either of which taken separately would have been 
equally valid and effectual. They first exercised a ge- 
neral power of appointment with ^eat circumspection; 
then, in fear of some informality, they made the ap- 
pointor release and convey all his remaining estate and 
interest in the land; and in case these conveyances should 
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be lost, they recommended a third conveyance by bar- 
gain and sale, to obtain the permanent security of en- 
rolment. The stamp duties occasioned the disuse of 
the bargain and sale, but as the appointment and release 
are usually contained in one deed, without any necessity 
as is generally supposed, for a double stamp, mo- 
dern conveyances follow the practice of taking a 
double conveyance in a great many cases where a simple 
appointment would be abundantly sufficient ; for if the 
power be exercised at aU, the covenants are equally 
collateral, whether the deed contain a release or a 
simple appointment, for the appointment if good, ren- 
ders the release a nullity^ 

It has lately been adjudged on solemn argument that 
if lands are conveyed to such uses as A. shall appoint, 
and in default of appointment to A. for life, with re- 
mainder to B. during his life in trust for him, with re- 
mainder to A, in fee ; and A. appoints and conveys to C. 
in fee ; C. is entitled to priority over A.'s judgment cre- 
ditors who have no lien on, or claim against the estate in 
the hands of a bona jide purchaser from A. — ^Lord 
Tenterden C. J. observing that it had been established 
ever since the time of Lord Coke, that where a power is 
executed, the person taking under it takes under him who 
created the power, and not under him who executes it. 
The only exceptions were, where the person executing 
the power has granted a lease or any other interest 
which he may do by virtue of his estate, for then 
he is not allowed to defeat his own act. But suffer- 
ing a judgment was not within the exception as an 
act done by the party, for it was considered as a 
proceeding in invitum, and therefore fell within the 
rule *. 
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The effect of this decision is to render a search for 
judgments unnecessaiy in all cases where the property 
is conveyed to uses to bar dower. In eight convey- 
ances out of ten this will be found to be the case ; and 
in future, the proportion will be greatly increased ; for 
no one will now think of taking a conveyance to any 
other than the common uses to bar dower. The conse- 
quence will be that in a short time, a search for judg- 
ments on the completion of a purchase, will become a 
novel proceeding ; another consequence will be that the 
statute of Westminster, which distinctly gives ^ all the 
goods and half the lands^ of the debtor to his creditor 
will virtually stand repealed. And though the act now 
before parliament ^, declaring ^ that no widow shall be 
entitled to dower out of lands devised or sold' be passed, 
still the common uses to bar dower will in practice be 
continued, if this ulterior advantage in respect of judg- 
ments be derived ft-om them. 

If this decision be adopted in practice as no doubt it 
ultimately will, though cautious advisers will probably 
for a time recommend purchasers to search for judg- 
ments, for fear of some informality in the appointment, 
the alienation of property will be greatly facilitated as 
it will not in the cases alluded to, be necessary to insti- 
tute a tedious and expensive search for judgments just 
at the conclusion of the treaty. This, it is true, is at 
the expense of the creditor, but the disadvantage which 
this fetter on the alienation of all real property creates, 
is not balanced by the justice of allowing one casual 
and particular creditor his full demand in preference 
of all others, especially as that creditor did not look 
originally to the land as his primary security, and who 
by due diligence might by his writ of elegit have dis- 

Q 
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trained the property in the hands of his debtor. If the 
creditor be in actual possession under a writ of elegit^ 
the purchase cannot of course be completed as the 
vendor cannot deliver possession. No purchaser with 
proper advice^ would under such circumstances accept 
a conveyance, even with the assignment of a term cre- 
ated prior to the judgment, if his only mode of obtain- 
ing possession be by resort to an action of ejectment 
against the elegit creditor ; for it cannot be predicated 
that the judgment is in invitum when in fact it is in 
actual execution, and a prior legal estate, it must be 
remembered is unavailing if the purchaser has notice of 
the judgment, which if the creditor be in possession, he 
must be presumed to have. It is quite clear that the 
vendor himself could not eject the elegit creditor with- 
out discharging an incumbrance created by himself. 
It may therefore be proper to search the sheriff's office 
for elegitSf though by the operation of an appointment, 
judgments may be superseded. 

Second. — If there be an old outstanding term attend- 
ant on the inheritance, unassailable by the modem doc- 
trine of presumption, or a satisfied term created by a 
former proprietor which clearly covers the period of 
search, and this term is ready to be assigned for the 
purchaser's protection, a search for judgments may then 
also be dispensed with, provided the purchaser has no 
notice of the judgment; but then the sheriffs office should 
be searched for elegitSy for the statute of frauds gives 
the creditor a remedy against such trust estates as he 
is possessed of at the time of execution sued ; though 
following the wary caution of our learned predecessors, a 
search for judgments is still recommended, and the term 
is preserved as a foil for ^ dormant incumbrances' only- 
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As to judgments (even if undocketted ^) of which the 
purchaser has notice before the completion of the con- 
tract, the term will aflford no protection, but it remains 
with the purchaser to acquire notice by a search. He 
is not bound to inspect the records of the courts at 
Westminster, if he chuses to rely on the validity of his 
term, and has not any notice of the judgment by other 
means. The docket itself is not notice for this purpose in 
the court of chancery, where alone the doctrine of notice 
can be called in operation **. If therefore the purchaser 
carefully abstains from searching for judgments, the 
docket will not be a witness against him. Constructive 
notice however is equally prejudicial to his security as 
actual notice, and it is to guard against a surprise on 
this head that a search is generally recommended. The 
vendor cannot prevent the purchaser from acquiring 
notice ; and of such judgments as are found, the vendor 
must of course procure the discharge. But if the ven- 
dor have a general power of appointment, he may in- 
sist oil the purchaser's completing his contract without 
satis&ction of judgments discovered, as the appoint- 
ment, according to the case above alluded to, vests the 
pi*operty in the purcha^r as from the author of the 
power, and so paramount the appointor's incumbrances 
not created by an exercise of the power. 

Third. — If the legal estate be outstanding in a trustee, 
docketted judgments against the cestui que trust create 
no lien on the land in the hands of a hcma Jide pur- 
chaser taking a conveyance from them both, provided 
execution hath not issued on the judgment, for the sta- 
tute of Westminster applies only to legal estates, and 
the statute 29 Car. ii. c. 3. s. 10, authorises the seizure 
of those trust estates only which the debtor has at the 

q2 
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time of execution ; hence alienation defeats the judg- 
ment^ provided an elegit be not lodged with the sheriff. 
Search for judgments therefore may be dispensed with 
(and indeed discovered judgments may be altogether 
disregarded) on the purchase of an estate out in mort- 
gage where a conveyance of the legal fee is taken from 
the mortgagee, but enquiry should be made of the 
under-sheriflF, on the day the purchase is completed, 
whether any elegit has been lodged against the mort- 
gagor. Docketted judgments against the mortgagor 
prior to the execution of the mortgage cannot of course 
be evaded, for the lien having once attached on the legal 
estate it cannot be defeated. 

The trust also must continue in the debtor solely •. 
If therefore he conveys his equitable interest to trustees 
in trust for himself and others, or in trust for the benefit 
of his creditors, before the ^time of execution sued,* 
the judgment will be defeated ; for per Best C. J. ^ the 
statute (29 Car. ii. c. 3, s. 10,) only authorises the sheriff 
to take such lands as the trustees are seised of at the 
^ time of execution ; so that while a judgment binds the 
legal estate of a party from the time it is signed, it only 
affects such trust property as he is possessed of at the 
time of execution sued^' (S, C. inf. 229.) 

Fourth. — Copyhold estates not being liable to execu- 
tions, are of course exempt from the lien of judgments. 

Fifth. — ^Leasehold and personal estates are affected 
only from the time of execution sued. A search there- 
fore in the sherifTs office for elegits against the vendor, 
is the proper precaution with respect to judgments on 
the purchase of properties of this description. 
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Sixth. — ^The lien of Judgments will attach on Life 
Estates, whether legal or equitable, to the extent of the in- 
terest, in the same way as on estates of inheritance. Thus 
where an estate was devised to a trustee in trust for A. 
during his life; and A, being indebted procured the con- 
currence of the trustees in an assignment of his life in- 
terest in trust for the benefit of his creditors, and a cre- 
ditor by judgment afterwards issued out an elegit ; it was 
held that A/s interest could not be taken under this elegit 
as the legal estate was in the trustees at the time of the 
judgment, and A. had not a sole equitable estate at the 
time of execution. — ^Best C. J. observing, that if A. 
had a legal estate in the premises at the time of the 
judgment, it would have been bound by the judgment, 
and the conveyance to creditors would not have pre- 
vented it being taken by the elegit issued against him. 
But if the legal estate was in the trustees, A. had only 
an equitable ijiterest, and then a conveyance by the 
trustees before the suing out of the execution exempted 
the property from any liability to that execution ». — ^Be- 
sides A. had not a sole equitable interest at the time of 
execution sued, and it would be difficult for the sheriff 
to ascertain what A.'s interest was after payment of his 
debts, and much more so to attach such a portion of the 
lands as would be equal to one moiety of that undefi- 
nable interest. 

Seventh. — ^The old statute of bankrupts (21Jac.i. c.l9. 
s. 9,) provides that all creditors by judgment, whereof 
execution is not served and executed before the bank- 
ruptcy, shall come in only ratably with the other 
creditors. Similar provision is made in the late bank- 
rupt act (6 Geo. iv. c. 16. s. 108). Consequently a 
search for judgments against the bankrupt will be 
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unnecessary when the estate is derived through bis 
assignees. 

Eighth. — If there foe neijther term^ trustee, nor power,- 
and the purchaser is to take a conveyance of jthe legal 
estate direct from the vendor, then judgments against 
the latter, docketted pursuant to the statute 4 & 5 W. 
& M. c. 20, will, by virtue of the statute of WestmiHSter 
the 2nd (13 Edw. i. c. 18.) bind the estate intQ whoseso- 
ever hands the lands may fall. It is therefpre a duty 
of paramount importance for the purchaser in such case 
to search for judgments ; for though the doc)cet be not 
in itself notice, yet if the moment a judgment is docketjbed 
it becomes a lien on all the lands of the debtor, it is 
obvious that whether the purchaser searches for judg- 
ments or not, he will be bound by them and must ta]kje 
tlie consequences of nojt acquiring that information 
which by due diligence he might have obtained. 

The lien of judgments once attaching on the legal 
fee cannot be defeated by any species of alienation 
whatever ^. The want of notice is not an answer to an 
elegit creditor claiming under a duly docketted judg- 
ment, for it was culpable laches in the purchaser to 
complete his contract without searching the records of 
the courts at Westminster. It is therefore at the peril 
of his purchase money that the purchaser in such case 
withholds or neglects making the due and regular 
searches. And a search for judgments ought not to be 
dispensed with even though the sale be made in pursu- 
ance of a judicial decree ; for should there be any judg- 
ment creditor who refuses to come in under the decree, 
he will not be precluded from suing out execution 
against the lands of the vendor in the purchaser's hands '. 
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Generally. — It is observable that the solicitor for the 
purchaser is justified in discontinuing his search for a 
longer period than ten years^ as also in not searching 
for incumbrances against any other proprietor than the 
vendor^ if he finds no judgment entered up against him 
within that time^ unless there are very obvious reasons 
why the search should be continued £a.rther or against 
a former proprietor. With respect to the person against 
whom it is necessary to search for judgments^ the pre- 
sumption is^ that the notorious change of ownership and 
possession occasioned by a sale^ would have brought to 
light a docketted judgment if any existed against a 
former proprietor ; it is also presumed that each pur- 
chaser in the title has exercised the common prudence 
of making a regular search for judgments against his 
vendor. With respect to the tiine during which it is 
usual to search^ the term of ten years has been fixed 
upon as a convenient and probable period during which 
it may fidrly be supposed a judgment creditor whose 
debt is honestly incurred would not remain dormant. 

The courts of King's bench and Common pleas are 
the only courts which it is usual to search^ unless the 
purchase be large or the character of the vendor be not 
thoroughly known or highly respectable. The expense 
of that search is sufficiently formidable at the rate of 4d. 
per term, to make it a matter of solicitude to avoid the 
necessity of a search whenever it can be safely dispensed 
with. The court of Exchequer is now thrown open to 
general business, and it may therefore be proper to in^ 
stitute a search for judgments in that court also, at 
least more generally than has hitherto been the custom. 
Decrees in chancery do not create a lien on lands 
in the same way as judgments at common law^. 



232 On search far Judgments. ch. vi. 

yet if a suit be depending in chancery, the purchaser will 
be bound by the result, though if the proceeding be 
terminated in a decree enrolled, the purchaser without 
actual or constructive notice of the decree will not, it 
seems, be bound by it, particularly if it be not acted on 
within a reasonable time afterwards ^. Judgments and 
decrees affecting lands in York or Middlesex require re- 
gistration by the strict letter of the registry acts, but they 
are not always, nor indeed often, registered, and a search 
in the registry office for judgments, though not altoge- 
\ ther novel, is considered by the officers as unusual and 
as affording incomplete evidence of the object sought. 

That a judgment is satisfied in twenty years, where 
there is no claim or acknowledgment in the interval, is 
a fair presumption, and in practice the expense of 
searching for half that time is considered sufficiently 
exonerating and prudential. Numerous cases are men- 
tioned in the books where judgments have been entered 
up on warrants of attorney and executions granted on 
judgments upwards of twenty years old, but the cir- 
cumstances have been very peculiar and the difficulties 
attending the collection of sufficient proof to obtain 
a scire facias for this purpose, shew that the practice as 
at present established is amply extensive for all purposes 
of security. It has lately been held that old judgments 
existing against a former owner of leaseholds, who 
paited with the property in 1770, and to enforce which 
no steps appeared to have been taken, afford no valid 
objection to the titled 

In Ireland judgments have for almost a centuiy, 
become common securities, so as nearly to supersede 
the security by mortgage. But that they have become 
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securities of equal validity with mortgages, and still 
more with registered mortgages. Lord Plunket could 
not collect ™. Judgments in Ireland are always regis- 
tered, and therefore search in the registry office (where 
priority is determined according to the order of regis- 
tration) affords ample indemnity. 

A judgment while it remains on paper may be var- 
cated *^, but when once entered of record it can only 
be discharged by a satis&ction-piece under the warrant 
or authority of the plaintiff or his personal representa- 
tive °. The purchaser cannot insist on a formal release 
from the creditor ; he must be content with satisfaction 
entered on the roll. If the judgment affect other lands 
than those purchased, and the creditor is willing to re- 
lease those lands, retaining a lien on the other lands of 
his debtor, he may, it is apprehended, safely execute a 
release of those lands, or at all events give a covenant 
of indemnity to the purchaser not to molest him in the 
enjoyment of the lands purchased, without affecting his 
lien on the other lands of his debtor, for this is not like a 
condition or entire thing which cannot be divided, where 
the release of part operates as a release of the whole. 

A moiety of the debtor's lands at the time of execu- 
tion sued is the quantity which the creditor is entitled 
to take, and when he has taken one moiety his lien on 
the other half is discharged, so that the debtor can 
make a good title to that other moiety without the con- 
currence of the judgment creditor ; still there may be 
other creditors for whose liens it may be necessary to 
provide. 

The distinction between judgments signed and re- 
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corded^ and indeed the lien created by judgments gene- 
rally^ as also the proper searches to be made respecting 
them^ have been considered by the writer more at large 
in another work, to which he craves leave to refer p. 
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Securities and engagements to the crown bind the 
real estate of debtors, and also of their sureties in 
most cases, from the time when the security to the 
c^roMnQ was given, or when the office or engagement in 
respect of which the debt has been contracted was ac- 
quired or entered into* The modes in which persons 
may become accountants to the crown are various 
and there are not at present any direct or adequate 
means of ascertaining that no such security, ^igage- 
ment or account is in existence ; and there is generally 
such an absence of circumstances to excite suspicion of 
the liability to crown debte that search for them is 
seldom attempted 4. However it is proper that the 
purchaser should be put on his guard with respect to 
crown debts, and wherever tliere is the least reason to 
suspect that the vendor is in any way connected with 
the crown or with a crown-accountant or debtor, a 
search should be instituted. In the absence of any 
such circumstances, the solicitor will, I apprehend, be 
justified, or at all events be held irresponsible for omit- 
ting to institute a search. 

Receivers-general, sheriffs, stamp distributors, govern- 
ment contractors, tax collectors, auctioneers, parlia- 
mentary agents and commissioners, committees of luna- 
tics, tiTistees of government hospitals, &c. are the more 
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promigieiit accountants to the crown^ and dealings with 
them will of .course excite direct enquiries as to crown 
debts. B\Lt >t is to be remembered that only those 
4ebts create a lien which are of record'. The surety- 
bo9<^ which revenue accountants give on entering office, 
ii3 at once recorded^ and from the date of that record 
tl;i,e lands of both principal and surety are bound ; and if 
bonds of this kind are not in fact rocorded^ the statute 
33 H. viii. c. 39. s. 2^ has extended the lien of recorded 
crown debts to debts by bond and specialty. Simple 
contract crown debts do not create any lien till an ex- 
tent issues^ when of course they become in some s^ise 
recorded. It is requisite therefore to search the sheriflTs 
office^ as well as the exchequer roUs^ to obtain complete 
indemnity against crown debts. And if the purchaser 
have notice of a simple contract crown deb t^ it seems from 
the judgment of Iiord C. B. Macdonald in Rjex v. Smith 
that he will be bound by it •. Notice therefore that 
the vendor is in an*ear with his taxes^ or that he is 
returned as a defaulter in the general schedule to the 
exchequer^ should occasion a delay in completion of the 
contract till a discharge be obtained as pointed out by 
a late case ^. But the purchaser has no occasion to 
search to fix himself with direct notice that the vendor 
is a defaulter. The lien created by. the recognizance of 
a witness to appear at a trial is considered under the 
head ' Recognizance.' 

Freiehold estates are bound from the time the debt 
appears on record. Copyholds are not liable to crown 
debts " ; for how can the king become a copyholder ? 
Leaseholds are not bound till the teste of the writ of 
extent^; cpnsequpntly a sale before that period will 
supersede the claim of the crown. Trast estates are 
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bound in the same way as legal estates ^, and there is 
no way of defeating this lien by means of a power as 
before noticed in regard to judgments*. If however 
a debtor to the crown buys an estate and borrows part 
of the purchase money, which is secured by a term of 
years granted to the lender before the estate is conveyed 
to the purchaser, a person purchasing of the crown- 
debtor without notice of the crown-debt, and taking an 
assignment of the mortgage term to his own trustee in 
trust to attend the inheritance ; the term in that case, 
never having been in the crown-debtor for an instant, 
is not subject to the crown-debt, and consequently the 
lien of the crown is entirely superseded by the precau- 
tion of keeping on foot this attendant term^. But 
where the crown-debtor had a freehold estate of inheri- 
tance, with a term outstanding in his own trustee in 
trust to attend the inheritance, and he having sold the 
estate conveyed it in the usual manner, assigning the 
term to another trustee in trust for the purchaser, still 
as the trust of the term had been once in him for his 
own benefit, it attached on the lands of the purchaser, 
who was consequently held liable to the crown-debt *. 

The crown I apprehend will not release aiiy parti- 
cular estate sold by a crown-debtor without in some 
way impounding the purchase money. It is therefore 
unsafe to deal with a crown-debtor until he has pro- 
cured and can produce his quietus discharging him from 
all liability to the crown *. It has been distinctly held 
that it is a sufficient objection to a title derived through 
a crown-debtor that his accounts with the exchequer do 
not appear settled ^ ; and further that a person dealing 
with a crown-debtor without enquiry is bound by his 
debts ^. A conveyance by the deputy remembrancer 
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under an extent and payment of the purchase money 
into court, completely exonerates the purchaser from all 
claims in respect of crown-debts generally ^. 



3. — Statutes. 

Statutes merchant and of the staple Create a direct 
lien on the lands of the obligor, which can only be dis- 
charged by a release or acknowledgment of satisfaction 
by the cognizee. 

4 . — 'Recognizances. 

The acknowledgment of a debt before a judge in or 
out of court, or in or out of term, in any part of England, 
perfected by enrolment in some court of record, creates 
a lien on land in the same way as a judgment duly 
docketted ; and which consequently can only be dis- 
charged by the same means. The recognizance of a 
witness to appear at a trial is a crown debt, but if the 
condition be performed it is defeated. If the condition 
be not performed, and the cognizor be returned a de- 
faulter to the exchequer, a purchaser from him aware 
of the default would be clearly bound by the recogni- 
zance, but it may at all events be doubted whether such 
a debt can be considered as creating any lien on land 
till it is in some way formally entered on record in the 
court of exchequer or the party has direct notice of it. 
In that case the title cannot be safely accepted till the 
recognizance be regularly estreated. 



5.-— Lis Pendens. 

A suit in the court of chancery sometimes remains 
dormant for many years from a variety of causes, during 
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which time a purchaser from the defendant is pre- 
mimed to have notice of the merits of the suit and will be 
held bound by the decrele. It has been expressly holden 
that a suit in chancery is direct notice to all the world, 
and whoever purchases during the progress of the suit 
will by construction of equity, have notice of that suit 
and must abide by all its consequences ; for otherwise the 
party might alien the land and baffle justice ; moreover 
It prevents a trafic being made of litigated titles «. A 
decree not acted on is not notice ^, but if a decree be 
appealed against, that is a continuation of the suit and a 
Us pendens, by which a purchaser will be bound «. 

The consequences of this doctrine are truly alarming^ 
for it is seldom that a purchaser thinks of searching for 
suits in chancery without some direct hint of the exist- 
ence of proceedings; and I apprehend the solicitor of the 
purchaser would not be held responsible for an omission 
to search the rolls of the court of chancery if there was 
nothing to lead him to that course. And this doctrine 
of a lis pendens is the more frightful as it deprives the 
purchaser of the protection of attendant terms and 
other guards which he may have been advised to rely 
on as an indemnity against incumbrances ; for the suit 
being direct notice, he is presumed conusant of it, 
and so it cannot be said that he is a purchaser without 
notice — ^the very ingredient requisite to give a protecting 
quality to his attendant term. 

The proper place to search for suits depending is the 
seal office of the court of chancery and the pleas office 
in the court of exchequer. If any suit be found, there 
is of course no other means of steering clear of it than 
by waiting for the deci-ee. Even a collusive suit, which 
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may not in fact be binding, must necessarily delay the 
completion of the contract, for it remains undecided 
whether it is conclusive till the decree is pronounced. 
Whenever a purchaser has notice of a decree or a suit, it 
is necessary that he be apprised of its merits ; he should 
therefore call for an abstract of the proceedings, to be 
assured they contain the affirmance of no hostile charge 
nor the admission of any prejudicial acknowledgment. 



6.'"Warrant of Attorney. 

Warrants of attorney create no lien on land, and they 
are no further applicable to the subject of the present 
essay than as a discovery of their existence affords the 
purchaser a warning as to the solvency and general 
credit of the party with whom he is dealing. By sta- 
tutes 3 Greo. iv. c. 39, and 3 Geo. iv. c. 57, all warrants 
of attorney are required to be filed within twenty-one 
days at the warrant of attorney office to be valid in a 
subsequent bankruptcy or insolvency. The discovery 
of an instrument of this description is no objection to 
the title unless it clearly appear to constitute an act of 
bankruptcy, which the circumstances alone can dictate. 



7 .'"Cognovit, 

Neither does a cognovit create any lien on land. It 
is a simple acknowledgment of the debt or right of 
action, and requires no stamp, unless it contain an agree- 
ment ; as, to discharge the obligation by instalments ^. 



8. — Bonds. 

Bonds and specialty debts under seal create no lien 
on the lands of the debtor during his life time, and he 
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may sell and dispose of them without any obligation on 
the purchaser to make enquiries concerning their ex - 
istence or extent. But on the obligor's death, the lands 
may be followed in the hands of a purchaser from the 
debtor's heir or devisee, if at the time of the purchase 
an action were commenced by the bond or specialty 
creditor. It therefore behoves a purchaser from the 
heir or devisee to enquire and search for writs against 
the seller though I believe this is seldom, if ever, done. 

By the common law the creditor could pursue the 
heir if he were specially named in the obligation, and if 
the lands were not sold by him before the action brought 
he could attach the lands. If however the heir made 
a bona Jide sale of the land before an action was com- 
menced, he could plead reins per descent, and the cre- 
ditor could not then follow the lands in the hands of a 
bona Jide purchaser even with notice. Further, if the 
debtor devised the estate away from the heir, the heir 
could on an action brought against him by the creditor 
plead reins per descent j and as the devisee neither was nor 
could be bound, the creditor had no remedy against him. 

This inconvenience was partially remedied by an act 
passed in the reign of William and Mary (A.D. 1691), 
against fraudulent devisees ' ; but this act and several 
others on the same subject have lately been repealed or 
rather consolidated in one act, whereby it is declared J, 
that all wills made by any tenant in fee i^mple shall be 
void as against [or rather in favor of] persons with whom 
he shall have entered into any bond, covenant, or other 
specialty binding his heirs, and that the creditor may 
maintain his action of debt or covenant ^ against the 
heir and devisee jointly or if there be no heir against 
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the devisee alone notwithstanding any such devised 
This of coui*se does not vary the common law remedy 
against the heir where there is no will. But it is pro- 
vided that if the heir or devisee make a bona Jide aliena- 
tion of the land before an action brought, the creditor 
shall not be at liberty to pursue the lands in the hands 
of the purchaser ; but the heir and devisee are made 
liable in debt or covenant, to the value of the lands sold 
aliened or made over ; in which case all the creditors 
are to be preferred as in actions against executors and 
administrators '". 

Hence creditors by bond and specialty, though they 
have no lien on their debtor's lands in his life-time, can 
follow those lands on his death if they sue for the reco- 
very of their debts immediately on his decease, but 
otherwise they ran the risk of losing that privilege by 
a bona jide sale ; then the creditor has the personal 
security of the heir or devisee to the value of the lands 
devised, and such heir or devisee cannot afterwards 
plead reins per descent. Upon this act it is merely neces- 
sary to observe that the remedy is not, as on a judgment, 
for one half of the lands but for the whole, and that 
a judgment creditor may take the benefit of this act ; 
for his debt is by specialty and more, viz. by record. 

Of course where a lien of this kind has attached, the 
concurrence of the creditor, or a separate release or 
receipt by him, are the only means of discharging the 
incumbrance. 



9, "'Simple Contract Debts. 

As to simple contract debts, promissory notes, and 
debts secured by agreement in writing not under seal, 
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the creditor has no remedy against the lands of his 
debtor in his life time, nor, against his heir or devisee 
after his death, unless, Jirst, the debtor has by a will 
charged his lands with, or expressly devised them for 
payment of his debts ; in which case any simple con- 
tract creditor may by filing a bill in equity, called ' a 
creditor's suit,' obtain an equitable administration of 
the assets of his debtor, of which his estate thus ex- 
pressly devised or charged with debts will form part; 
and where an estate is so devised or charged generally 
with or for payment of debts, it is a settled rule, that 
simple contract creditors are entitled in equal degree 
with creditors by specialty, and if the specialty creditors 
have exhausted the personal estate, they will be allowed 
no benefit from the real estate thus constituted equitable 
assets, unless they will agree to share the whole fund 
with the simple contract creditors pari passu ^. Or 
unless secondly, the debtor be a trader within the mean- 
ing of the laws relating to bankrupts. In that case 
the estates of such persons not expressly charged with 
or devised by them for payment of their debts, are by 
the lastly mentioned act ^ made assets to be administered 
in courts of equity for the payment of all just debts of 
such trader, as well debts due on simple contract as 
on specialty. But creditors by specialty in which 
heirs are bound, are to be preferred to creditors by 
simple contract or by specialty in which heirs are not 
bound. 

If therefore the deceased be a trader, his hdr or de- 
visee cannot make a clear title to lands derived from 
him without shewing that his assets have been com- 
pletely administered. This at all events cannot be done 
until the expiration of the executor's year, and some 
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admission or acknowledgment on the part of the ex- 
ecutor that he has duly advertised the estate and that 
no claimants appear^ or that they have been all satisfied^ 
or that the executorship has been otherwise wound up 
and settled and the legacies paid^ should seem to be 
essential to secure the purchaser against creditor's suits 
where there is no devise for or charge of debts. A charge 
of debts generally exempts the purchaser from seeing 
to the application of his purchase-money, but then the 
sale is by the trustees or executors and not by the de- 
visee or heir claiming beneficially ; so that it is only 
where a trader omits to charge his lands with his debts 
that precautionis of this kind are- necessary. — Evidence 
of the payment of a legacy is generally considered good 
proof of the discharge of the debts, but this is only 
presumptive evidence, and may be rebutted by shewing 
the existence of debts. 



\0, "'Bankruptcy, 

By the old doctrine of relation, the moment a trader 
committed an act of bankruptcy he was deprived of the 
power of making any valid disposition of his property ; 
the conveyance executed by the commissioners vested 
in the assignees all his estate and effects from the time 
of the act committed. The consequence was that all 
alienations and dispositions by the bankrupt in the in- 
terval were absolutely null and void ; for the assignees 
were bound in duty to resell the property for the benefit 
of the creditors. It was therefore dangerous to pur- 
chase an estate from a trader, for it was impossible to 
know what his real circumstances were or to be assured 
that he had not committed a secret act of bankruptcy 
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upon which a commission might issue and avoid the 
purchase. Various statutory provisions were made from 
time to time limiting the period within which this doc- 
trine of relation should operate, and after several altera- 
tions, it is now provided that all conveyances by any 
bankrupt made bona fide, more than two calendar 
months before tlie issuing of the commission, shall be 
valid notwithstanding any prior act of bankruptcy by 
him committed, provided the person taking such con- 
veyance had not at the time notice of any prior act of 
bankruptcy p. 

These latter words must mean any prior act of bank- 
ruptcy subsequent to the petitioning creditor's debt, for 
the relation to the act of bankruptcy cannot be carried 
back beyond the accruer of that demand *). S. Romilly's 
acts ■■ declared that notice of the bankrupt's insolvency 
should deprive the purchaser of the benefit of the two 
months acquiescence. That declaration is omitted in 
the present act, so that a knowledge of tlie vendor's 
insolvency is not enough to defeat his conveyance, if 
the purchaser cannot be proved to have had by that or 
other means, actual or constructive notice of the default 
in payment on which the commission issues. Notice 
of an act of bankruptcy prior to the act whereon the 
commission is founded cannot be prejudicial to the pur- 
chaser, for the relation is only to that act by the old 
law. Notice tliat the vendor has stopped payment 
H-itlumt notice that he has absconded in fear of arrest 
or otherwise denied himself, is not a notice within the 
present act. So notice of a concerted act of bankruptcy 
is immaterial, as the commission founded on it will be 
superseded". So remaining abroad is not an act of 
J^yyy^uptey if the departure were not with intent to de- 
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feat creditors*, and that though the party be subsequently 
outlawed". 

Lying in prison twenty-one days is an act of bank- 
iiiptcy relating to the arrest ^ which, consequently 
must be treated as an act of bankruptcy unless the party 
be liberated by means of the purchase-money or other- 
wise on the twentieth day. Taking a conveyance from 
a trader in prison and seeing the purchase-money ap- 
plied in the discharge of the detaining creditoi-'s demand, 
will not therefore be liable to much objection if 
twenty-one days have not elapsed from the arrest. 

With respect to composition deeds, the fourth section 
of the present act (6 Geo. iv. c. 16,) provides, that where 
any trader shall execute any conveyance or assignment, 
by deed, to a trustee or trustees, of all his estate and 
effects for the benefit of all his creditors, the execution 
of such deed shall not be deemed an act of bankruptcy, 
unless a commission issue against such trader within 
six calendar months from the execution thereof by such 
trader ; provided that such deed shall be executed by 
eveiy such trustee within fifteen days after the execu- 
tion thereof by the said trader ; and that the execution 
by such trader and by every such trustee be attested by 
an attorney or solicitor ; and that notice be given within 
two months after the execution thereof by such trader, 
in case such titwier reside in London or within forty 
miles thereof, in the London Gazette, and also in two 
London daily newspapers ; and in case such trader does 
not reside within forty miles of London, then in the 
London Gazette, and also in one London daily news- 
paper and one provincial newspaper published near to 
such trader's residence ; and such notice shall contain 



246 Composition Deeds — Notice. ch. vi. 

the date and execution of such deed^ and the name and 
place of abode respectively of every such trustee and of 
such attorney or solicitor. 

An assignment of part of a trader's effects to a par- 
ticular creditor, or in trust for all his creditors who 
shall execute the deed, is not in itself an act of bank- 
ruptcy, but if it be done with intent to give a fraudulent 
preference over other creditors, it is against the policy 
of the bankrupt law, and therefore void as against 
assignees under a subsequent commission. It is for 
a jury to decide on the intent, which they can collect 
and presume only from the circumstances. It is how- 
ever obvious that the presumption is against such a trans- 
action, and it will require strong corroborative circum- 
stances to support an instioiment of this kind. A mort- 
gage also of all a trader's effects is an act of bankruptcy 
and void against a subsequent commission, unless the 
provisions of the lastly mentioned section have been duly 
complied with ''. 

In regard to constructive notice the 83rd section 
of the present bankrupt act (6 Geo. iv. c. 16) declares 
that ^the issuing of a commission shall be deemed 
notice of a prior act of bankruptcy (if an act of bank- 
ruptcy had been actually committed before the issuing 
of the commission), if the adjudication of the person or 
persons against whom such commission has issued shall 
have been notified in the London Gazette, and the 
person or persons to be affected by such notice may rea- 
sonbly be presumed to have seen the same.' — ^The words 
' issuing a commission' cannot allude to commissions 
generally, for then a commission issued within three 
months after the conveyance would constructively give 
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the purchaser notice of the act of bankraptcy, which, 
if prior to his conveyance, would invalidate his pur- 
chase, for he would not then be a purchaser without 
notice within the concluding proviso of the 81st section. 
The object was to give a more popular elSect to the doc- 
trine of notice than that arising from former statutes. 
By the 46 Geo. iii., striking a docket was declai-ed 
notice, and by Sir S. Romilly's act 49 Geo. iii., it was 
provided that the issuing a commission should be 
deemed notice of an act of bankruptcy. But independ- 
ant of that act, it was considered, that a commission of 
bankruptcy was not in itself notice to a purchaser. 
Striking a docket or issuing a commission are in them- 
selves insufficiently notorious for notice to all the world, 
and it was therefore with a view to give this notice 
greater publicity that the 83rd section was introduced. 
It is in fact a modification of a similar section in Sir S. 
Romilly's act, which relates exclusively to the subject 
of the 81st section. The 83rd section was therefore 
meant as a tally to the two preceding sections with 
which it stands so closely connected. 

This further protection is ajflforded by the present act, 
that if the purchaser has actual notice of an act of 
bankruptcy, his title cannot be impeached after twelve 
months if a commission does not issue within that time. 
By the statute of James the period was five years. The 
86th section of the present act declares, that no pur- 
chase from any bankrupt bona Jide and for valuable 
consideration, where the purchaser had notice at the 
time of such purchase of an act of bankruptcy by such 
bankrupt committed, shall be impeached by reason 
thereof, unless the commission against such bankrupt 
shaU have been sued out within twelve calendar months 
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after such act of bankruptcy committed. — ^This section 
cannot be construed to mean negatively, that where the 
purchaser has not notice, that his purchase shall be open 
to enquiry indefinitely ; for the clause is manifestly in- 
tended to quiet and confirm titles not impeached by a 
commission within a twelvemonth, rather than expose 
them to cavil and objection. 

These sections afford a complete answer to most of 
the questions which were agitated in the profession be- 
fore the passing of the act, but they give rise to some 
others of a perplexing character. The object however 
of the act was clearly to assist, certainly not to retard 
the alienation of property, and dealings with traders may 
now be completed with the single risk of a secret act 
of bankruptcy on which a commission issues within 
two months after the conclusion of the treaty. To im- 
pound the purchase money in expectation of such an 
event \vould be a conditional purchase, and the convey- 
ance could not be considered as complete till within 
two months after payment of the purchase money. 

The precautions necessary on completing a purchase 
with a trader are, to search the bankrupt or gazette 
oflice during the last two months for declarations of 
insolvency by the vendor ; for such voluntaiy declara- 
tions are acts of bankruptcy under certain restrictions, 
and the advertisement in the gazette is constructive 
notice to the purchaser *. Of course if the purchaser has 
notice of an act of bankruptcy, he cannot safely com- 
plete his contract, as he would not be free from risk for 
a twelvemonth afterwards. It has been distinctly 
holden that an act of bankruptcy is a valid objection to 
a title without shewing a debt upon which a commis- 
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sion could issue y. An affidavit by the vendor that he 
owes no debt upon which a commission could issue^ is 
a fragile security ; it may at all events be questioned 
whether such a voluntary affidavit would support an 
action for perjury^ and if it would, the result of such 
an action would probably affi)rd the purchaser no suffi- 
cient indemnity. 

With respect to the protection afforded by an attend- 
ant term or other outstanding legal estate, it is clear 
that a purchaser without notice may avail himself of 
such legal estate created prior to the act of bankruptcy, 
though a commission issue within two months after his 
purchase *. If an act of bankruptcy be committed to- 
day ; a mortgage for a term of 1000 years executed by 
the bankrupt to-morrow, and no commission issued for 
more than two months after the mortgage, the mortgage, 
it is clear, will be binding on the assignees of the bank- 
rupt mortgagor. Let us ftirther suppose, that two 
months and a day elapse between the mortgage and the 
commission, and in the interval the bankrupt to sell 
his equity of redemption to A. (which sale would be 
clearly void as against the assignees), and afterwards 
A. to purchase in the prior mortgage, it is generally 
agreed on the authority of the above case, that A. may 
make use of the legal estate thus acquired as a defence 
against the assignees, on the i-ule in equity, that a 
purchaser for a valuable consideration without notice 
shall not be deprived of any advantage which he may 
derive from the legal estate at law. It cannot, however 
escape observation, that in the case where A. purchases 
the equity of redemption in the two months interval 
between the mortgage and commission, he will be a 
purchaser with notice of a prior act of bankruptcy ; for 
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the issuing the commission before two months have 
elapsed will^ as to that purchase^ alSeet him with notice 
of the prior act of bankruptcy. 

ft 

With respect to purchases from assignees of bank- 
rupt, it may not be altogether misplaced to observe 
here, though this chapter purports to treat on incum- 
brances only, that they are under the same obligation to 
deduce a good title as other vendors*. But if they 
plainly neglect their duty to the creditors in the con- 
tract they enter into, such contract cannot be enforced 
by the purchaser ^. Any variation in the contract, such 
as an abatement for a defect, could not be satisfactorily 
made without the assent of the creditors at a meeting duly 
convened for that purpose (in which case the purchaser 
should require a copy of the resolutions passed at that 
meeting) ; for the proper course in such case is a resale, 
which as part of the general duty of the assignees may 
be effected without any previous assent. But a sale by 
private contract should seem to require the sanction of 
the creditors ; and in all cases where the assent of the 
creditors is necessary, the purchaser should be furnished 
with some evidence of such assent. 

The purchaser, of course is involved in the validity 
of the commission, which, if the bankrupt disputes, he 
will have to prove as part of his title. This is the reason 
why the concurrence of the bankrupt is usually re- 
quired. If the bankrupt joins, the enrolment of the 
proceedings in the bankrupt office is generally dis- 
pensed with; and I apprehend the purchaser cannot 
reject that common practice and insist on the enrol- 
ment of the proceedings if his title can be pronounced 
complete in either alternative. This opinion however 
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is not uniformly adopted^ for it is said that the invali- 
dity of the commission may let in third parties. If the 
commission be superseded and a second commission 
issued within due time^ the assignees under that com- 
mission may have a preferable and hostile title to the 
purchaser, but a supersedeas is not prevented by en- 
rolment of the proceedings, and that consideration 
can in fact have little or no application to the question. 
Moreover it is observable that the practice is incidentally 
confirmed by the 78th section of the bankrupt act^ 
which authorises ^ the Lord Chancellor, upon the peti- 
tion of the assignees, or of any purchaser from them of 
any part of the bankrupts estate, if such bankinipt shall 
not try the validity of the commission, or if there shall 
have been a verdict at law establishing its validity, to 
order the bankrupt to join in any conveyance of such 
estate, or any part thereof ; and if he shall not execute 
such conveyance within the time directed by the order, 
such bankrupt, and all persons claiming under him, 
shall be stopped from objecting to the validity of such 
conveyance ; and all estate, right, or title which such 
bankrupt had therein shall be as effectually barred by 
such order, as if such conveyance had been executed by 
him.' Thtf bankrupt will not be ordered to convey on 
the ground of his having been nonsuited in an action 
brought by him to try the validity of the commission, 
if a second action is pending *^, nor, if he will undertake 
to bring another action : in this case the petition was 
ordered to stand over, in order to await the result of 
such action ^. 

^ If the bankrupt does not join, then the title must be 
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derived through the commission, mid the 96th section 



/ j declai*es that no commission of bankruptcy, adjudication 



252 Insolvency. ch. vi. 

of bankruptcy by the commissioners^ or assignment of 
personal estate, shall be received in evidence, unless the 
same shall have been entered of record in the bankrupt 
office. The bankrupt's real estate is conveyed by har- 
gain and sale, which requires enrolment in the usual 
way. It was therefore deemed unnecessary to require 
the registration of the bargain and sale in the bank- 
rupt office. The marginal note, however, of the act 
seems to imply that it was so intended, but it certainly 
is not required in the body of the act. The marginal 
note runs thus : — ^No commission, adjudication, convey- 
ance or certificate to be received in evidence, unless 
entered of record. The provisional assignment of 
course requires enrolment in the bankrupt office. 



1 1, "-Insolvency. 

The real and personal estates of the insolvent are 
under his command till he signs his petition for dis- 
charge. He may therefore sell and dispose of his pro- 
perty in prison in the same way as if he were not under 
confinement ; and the estate sold cannot be followed in 
the hands of a bona jide purchaser unless it be made on 
the eve of presenting his petition and with a view to 
defraud his creditors. If he remain under arrest twenty- 
one days, that is an act of bankruptcy, and it would be 
unsafe to deal with him, if a trader ; and there are few 
cases in which a jury would not presume fraud, where 
there is not a full, fair and bona jide sale with a view 
to his release ; in evidence of which, it would require to 
be shewn that the purchase money was applied in liqui- 
dation of the detaining creditors demand. A sale to a 
creditor, (particularly if not the detaining one) after 
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the twenty-one days would doubtless be held a fraudu- 
lent preference, and a sale in prison under any circum- 
stances must necessarily create considerable anxiety to 
the purchaser ; for the court would scarcely dismiss the 
insolvent's petition however flagrant the case, as that 
would only be a confirmation of the fraud, at the 
expense of the creditors — ^the insolvent's perpetual im- 
prisonment being of no advantage to them. The court 
will ultimately allow the petition, and leave the assignee 
and creditors to impeach the sale on circumstances 
which induce the least presumption of unfair deal- 
ing. Indeed it may be stated generally, that where 
property is fraudulently made away with, charged, or 
mortgaged, the person receiving such property, or 
Accepting such charge, or mortgage, cannot legally 
hold it ; the fraud vitiates the sale, delivery, charge, or 
mortgage ; and it should seem the duty of the assignee, 
in a case where the court adjudicates that an insolvent 
has fraudulently made away with, or charged, or mort- 
gaged any property, to call a meeting and take the 
sense of the creditors on the propriety of instituting 
proceedings against the person holding the property 
for its recovery. 

By the sixth rule of the insolvent court, every insol- 
vent is required to leave with his petition for discharge 
a duplicate account in writing signed by himself, and 
attested by the officer or other person who shall attest 
the petition, of all his real and personal estate and effects 
then in his possession or under his control, in order 
that it may be ascertained and given up to the provi- 
sional assignee. By the 32 Greo. ii. c. 28. s. 17, (repealed 
by the present act) the insolvent was required to de- 
liver in on oath a true and just account of all his real 
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and personal estate ; that clause appears to be omitted 
in the present act, but in lieu thereof, it is declared that 
the wilful omission of any of the insolvent's ^ effects or 
property* in his schedule shall subject him to three 
years imprisonment, 7 Geo. iv. c. 57. s. 70. — ^This of 
course can only include the purchase money in the case 
above supposed, and not the estate itself, which has been 
sold and conveyed away to a bona fide purchaser, and 
there is certainly no further obligation on the part of 
the purchaser to see to the application of his money 
that the liability of review above alluded to. 

By the 11th section of the present insolvent act, 
7 Geo. iv. c.57, it is declared that every prisoner petition- 
ing for his discharge shall at the time of subscribing his 
petition, duly execute a conveyance and assignment to 
the provisional assignee of the insolvent court, of all his 
estate, right, title, interest, and trust in and to all his 
real and personal estate and effects generally, and not 
merely of the property mentioned in his schedule ; pro- 
vided that if the petition be dismissed such conveyance 
and assignment shall be void. The doctrine of relation 
therefore so characteristic in bankruptcy, has no appli- 
cation to insolvency ; and in other respects there is a 
considerabl difference in the operation of the two acts. 
Under the bankrupt act the commissioners take no 
estate. They have barely a power, and until the exe- 
cution of that power the estate remains in the bankrupt. 
Under the insolvent act, the object appears to be to 
divest the insolvent of all his estate before his petition 
can be entertained. Under the bankrupt act the bank- 
rupt does nothing. Under the insolvent act the debtor 
himself makes the assignment. He cannot thei-efore 
gainsay his own conveyance, except in the event of his 
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not obtaining his discharge ; in which case the assign- 
ment by the express provisions of the act^ is declared to 
be void «. The concurrence, of the insolvent therefore 
in a conveyance by his assignee cannot be essential. 

By the 32nd section of the present act 7 Greo. iv. c. 57. 
it is declared ^ that if any prisoner who shall file his peti- 
tion for discharge shall^ before or after his or her impri- 
sonment, being in insolvent circumstances, voluntarily 
convey, assign, transfer, charge, deliver, or make over 
any estate real or personal, goods, or effects whatsoever, 
to any creditor, or to any person in trust for any creditor, 
every such conveyance, assignment, transfer, charge, 
delivery, and making over, shall be deemed and is 
hereby declared to be fraudulent and void, as against 
the provisional or other assignee or assignees of such 
prisoner appointed under this act: provided always, 
that no such conveyance, assignment, transfer, charge, 
delivery or making over, shall be so denned fraudulent 
and void, unless made within three numths before the 
commencement of such imprisonment, or with the view 
or intention by the party so conveying, assigning, 
transferring, charging, delivering, or making over, of 
petitioning the said court for his or her discharge from 
custody under this act/ This clause does not avoid a 
bona Jide sale even with nodce of the insolvency. It 
relates entirely to a voluntarily and fraudulent prefer- 
ence of creditors. If the assignment take place under 
circumstances which might reasonably lead the creditor 
to believe that the benefit of the act is in contemplation, 
that will be sufficient to invalidate the transaction. The 
assignment however must be made with a view of 
giving a particular creditor preference. A pajrment 
in the course of business will therefore be good. It 
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must also be voluntary to render it void. If the assign- 
ment be made in consequence or under an apprehension 
of legal process, or even through the importunity of 
the creditor (unless the assignment be of all hijs effects), 
or under any other circumstances sufficient to overcome 
the free will of the debtor at the time, the assignees 
will not be entitled to recover, but there can be little 
doubt that a jury would declare ninety-nine out of a 
hundred cases of this kind fraudulent and void ^ 

The case most likely to entrap a purchaser and the 
one which suggests precautions in regard to insolvency 
generally, is where a person omits to insert in his 
schedule a right or title to an estate or sum of money 
in the funds to which he is entitled in reversion or ex- 
pectancy, and neither his assignees or creditors discover 
the omission. Then, when the insolvent has recovered 
in some degree from the shock of his discharge, by re- 
moval of residence or otherwise, he may, and in prac- 
tice he has often been detected in taking that right or 
title to market and selling it for a valuable considera- 
tion. Neither the purchaser nor his solicitor may have 
the slightest reason to suspect an assignment some year 
or two before to the insolvent assignees. If the pur- 
chase be completed and the assignees or creditors by 
any chance become acqusdnted with the cirumstances, 
the title of the purchaser may be entirely subverted, 
and therefore it may be essential in cases where the 
greatest respectability is not apparent or the vendor is 
not well known, to institute a search in the insolvent 
court for names similar to the vendor's for the last five 
or ten years. A certificated bankrupt has not the same 
opportunity of committing such a fraud, as the bank- 
ruptcy is more general and notorious, and the punish- 
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ment for concealment more severe, still it behoves pur- 
chasers in buying reversions to be always on their 
guard. 

It may occur that the assets of the debtor prove 
sufficient to satisfy the demands of his creditors ; in that 
case a title cannot be made without the concurrence of 
the insolvent's assignees; for all his estate has been 
assigned and conveyed to them. When a provisional 
assignee is appointed, there is no form in any of the in- 
solvent acts prescribing the mode of conveyance from 
him to the general assignee ; the common and ordinary 
form by lease and release or its equivalent should there- 
fore seem to be requisite for the transfer of the insol- 
vent's freehold estates; but the statutory form pre- 
scribed for the assignment to the provisional assignee was 
always used by the officers of the court, which in terms 
is obviously inadequate to the conveyance of estates of 
inheritance. Difficulties on this head led to the enact- 
ment 1 Wm. iv. C.38, (1830), which prescribes a simple 
form of conveyance for future use, and declares that all 
conveyances and assignments theretofore made by the 
provisional assignee shall be good and valid. The dth 
section is applicable to cases where from non-appoint- 
ment of general assignees or some other cause of that 
kind a title is considered defective. It recites that 
"whereas it may often happen that some interest in lands 
and tenements may become vested in the provisional 
assignee of the insolvent which happens to be of no value 
to creditors ; but, nevertheless it may be reasonable and 
expedient that the said provisional assignee should make, 
or join in making some conveyance or assignment of 
the same, and that the same should be done without 
the expense attending the advertisements and meetings 
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of creditors, £is prescribed by the first mentioned act, in 
certain cases ; it is therefore enacted, that it shall and 
may be lawful for the said court, at any time after the 
day gazetted for the hearing of the matters of the peti- 
tion of any insolvent debtor, if no creditor shall have 
become assignee of his or her estate or effects ; and if 
it shall appear fit, upon such notice given by advertise- 
ment or otherwise to the creditors, or any of them, as 
the said court shall in any case direct, to order the pro- 
visional assignee to make or join in any conveyance or 
assignment of any such interest as to the said court may 
appear just and reasonable, without observing the pro- 
visions of the said first-mentioned act as to the sale of 
real property by the provisional or other assignees of the 
estates of insolvent debtors." — This seems confined to 
the provisional assignee, but the general assignee is 
clearly within the spirit of the act, and by no great 
stretch may be ordered to convey under similar cir- 
cumstances. 

In titles derived through assignees of insolvent debt- 
ors, it is necessary to prove the insolvent's discharge, 
for on that depends the validity of the vendor's title. — 
A paper purporting to be a copy of the original dis- 
charge and signed by the clerk of the proper officer of 
the court, with the impression of the seal affixed to it, 
has been held good evidence of the discharge without 
producing the certificate, or proof of its being an ex- 
amined or attested copy «. The certificate belongs to 
the insolvent and cannot always be produced, in which 
case it can only be supplied by some official evidence of 
the description just alluded to. If the insolvent joins 
in the conveyance this evidence may be dispensed with ; 
his concurrence alone necessarily raises the presump- 
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tion of his discharge, which is indeed generally recited 
in terms, and will thus be fully acknowledged. It has 
lately been held that the insolvent's petition does not 
form a necessary part of the assignees' title \ though in 
some cases it appears to have been held otherwise *. The 
insolvent's wife, if any, may be entitled to dower; but 
the judgment entered up against him on his discharge 
can of course create no lien on his estates in the hands 
of the assignees as they are in by prior conveyance- 
It may not be amiss to subjoin, that the act requires 
the sale of all the insolvent's real estates to be by public 
auction i ; but these words have lately been held not to 
include leaseholds^. A sale by private contract if 
sanctioned by the creditors and affirmed by the insol- 
vent court would not perhaps be objectionable ; never- 
theless it is a departure from the act, and a question may 
be raised upon it, which a cautious purchaser would not 
willingly incur. 

It is also observable that the insolvent act is not so 
effective as the bankrupt act in regard to estates 
fail and remainders. It passes all the interest of the 
insolvent but not of his issue. The words indeed are 
very comprehensive all the estates of the insolvent, but 
can the estate tail be said to be his when the issue claim 
by title paramount and not by or through him, and 
there is no clause in the act compelling the insolvent to 
levy a fine or suffer a recoveiy for the purpose of giving 
the creditors all the benefit he may himself acquire. 



l2.'-'Compo9ition Deeds. 

A good and valid title may be derived from trustees 
of a composition deed published and perfected pursuant 

s2 
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to the requisitions of the 4th section of the bankrupt 
act, noticed before (p. 245) ; but under trust deeds not 
so perfected, (and as it is generally ungrateful to the 
parties to have their difficulties published, few deeds of 
this kind are rendered public and valid,) a satisfactory 
title cannot be made ; for the trust deed itself is an act 
of bankruptcy and gives notice of an actual defect ; and 
no one would readily accept a title from the trader him- 
self a-fter notice of his general insolvency by a compo- 
sition with his creditors. Instruments of this kind 
seldom work well, particularly when not made under 
the sanction of public advertisement, as the debtors 
have then the means of suppressing debts and thereby 
rendering the deed, void by express provision. If all 
the creditors sign, no risk may be run ^, but how is it 
possible to raise even a presumption that every creditor 
has executed the deed ? 



\Z, "'Dower. — Curtesy, 

The famous statute of Magna Charta granted by 
King John, A. D. 1215, established the widow's right to 
dower as it now stands. On the 23rd of August, 1831, 
a bill was ordered to be printed by the House of Com- 
mons wherein it is proposed to be enacted in future, 
^ that no widow shall be entitled to dower out of any 
land which her husband shall have absolutely disposed 
of in his life-time or by his will ;' so that the solicitude 
displayed on all hands to bar the wife of her dower is it 
seems about to be finally accomplished. The gallantry 
or justice of depriving the unprotected and unrepre- 
sented widow of a vested right, established on the con- 
curring consent of at least six centuries, will not es- 
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cape observation. The object no doubt is to dispense 
with the common uses to bar dower, but since the 
adjudication respecting the avoidance of judgments 
by means of powers, those uses will continue in prac- 
tice notwithstanding a reformed parliament should on 
the advice of the Real Property Commissioners adopt 
the measure. 

The purchaser's liability to this incumbrance is well 
stated by Sir A. Hart, Lord Chan, of Ireland, in a late 
case, ^ a person' he observes ^ who purchases an estate 
of inheritance from a married man, has notice that the 
vendor's wife may have a claim to dower; and therefore, 
if he negligently omit to take a fine^ or does not use 
common diligence to ascertain and preserve evidence 
that a jointure, if any, has been settled upon her, equity 
will grant him no relief as against the wife. Any person 
purchasing from a husband will be protected in equity 
from the wife's claim to dower, if there be a contract, 
althxmgh it may not amount to a legal release of the right. 
But a purchaser to entitle himself to such protection, 
must not only show that the wife made some contract 
on the subject of her dower, but must prove the con- 
tents of that contract : he cannot be compelled to 
complete his purchase, unless he has either a fine from 
her, or such evidence of the contract as will enable him 
at any time to lay his hand upon it, to repel any future 
claim of this right ™. By the word contract here must 
mean an ante-nuptial agreement for an equitable join- 
ture ; for it is clear that a married woman cannot enter 
into a valid contract after marriage except by fine or 
recovery. 

The mode of releasing the incumbrance of dower in 
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the husband's life-time, is as above noticed, by the wife's 
concurrence in some assurance of record as a fine or 
recovery, or bargain and sale enrolled according to the 
custom of some boroughs. After the husband's death 
and before entry, the wife may release her right without 
resorting to a deed which operates by delivery of seisin. 
After entry, the proper mode of conveyance to the 
person immediately in reversion is a surrender ; and to 
a stranger a feoffment, or any other mode of convey- 
ance by which a freehold estate may be transferred. 

Curtesy can scarcely be called an incumbrance, it is 
an estate in possession ; for when consummate it is 
rather a continuation of the husband's marital right 
than a new interest. 



\A. —Mortgages. 

Mortgages are incumbrances of the first degree, and 
are usually abstracted in chief. As to second and 
third mortgages which are not abstracted, and of which 
the purchaser has neither actual or constructive 
notice, he will be entirely protected against them, 
if he obtains the legal fee and the deeds. His prin- 
cipal concern therefore should be to obtain the legal 
estate and the deeds, and to avoid notice. The 
latter point is by far the more difficult of attainment, as 
notice to the mortgagee or any of his agents is con- 
sidered equally binding with notice to the purchaser, his 
solicitor, or agents. This doctrine is peculiarly harsh 
and ungrateful, and has not failed to excite the marked 
animadversion of the sitting commission. It has not 
been in terms decided that constiaictive notice to the 
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mortgagee's solicitor's town agent shall operate as 
direct and conclusive notice to the purchaser, and it 
will admit of consideration, in a case peculiarly dis- 
tressing, whether that point should not be brought dis- 
tinctly before a court of equity, -supposing the remedy 
suggested for its relief, — a general registry, should 
be long delayed or should not be ultimately adopted. 

If the first mortgagee leaves the deeds in the hands 
of the mortgagor, there are few cases in which that 
circumstance would not have the effect of postponing 
his security to a subsequent incumbrancer who has 
obtained the deeds. It has been expressly adjudged 
that title-deeds are the criterion of property in the land, 
and not to take them on a sale or mortgage is gross 
neglect which no court will rectify **. As to parting 
with the deeds without payment of the mortgage money. 
Lord Eldon after a review of the authorities on this 
subject in 1801, observed that the doctrine at last came 
to this, that the mere circumstance of parting with the 
title-deeds, unless there is fraud, concealment, or some 
such purpose, or some concurrence in such pui-pose, or 
that gross negligence which amounts to evidence of a 
fraudulent intention, that in itself is not a sufficient 
ground for postponing the first mortgagee ® ; and this 
doctrine was acted on in 1819, by the present Master 
of the Rolls then V. C. p. The subject is understood to 
be still before the court of chancery in more shapes 
than one. 

As to mortgages of which the purchaser has notice, 
he will not of course conclude his purchase without 
applying his money in their satisfaction and obtaining 
the concurrence of the mortgagees in his conveyance. — 
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Old mortgages may be safely presumed satisfied after 
a lapse of thirty or forty years, that is, the money on 
them may be presumed paid, if it appear that the mort- 
gagor has been in undisturbed possession for more than 
twenty years, but in less than the above mentioned 
period, a purchaser cannot be assured that the out- 
standing legal estate is a mere empty trust not bearing 
fruits. If it appear that the money has been paid, or 
a fair presumption be raised on that head, the term 
also may be presumed surrendered, if there has been 
several changes of ownership in the interval and no 
notice has been taken of it. 



\b,'-' Annuities, 

It has been said that an annuitant is not entitled to 
the custody of the title deeds \ but that refers to a 
bare annuitant who has no direct estate in the land in 
security of his annuity. As to such, the title can be 
traced only through the deed or will creating it, and 
its discharge must be proved in the same way as the 
release of any other legacy or portion, and the term, if 
any created for its support, should be assigned to attend 
the inheritance. The period within which an annuity 
of this kind may be presumed satisfied, must depend 
on the life for which it is granted. If it is fair to 
presume in the natural course of things that the 
annuitant is dead, the want of a certificate of burial 
(which is of course the more certain and direct evidence 
of the fact) cannot be considered as an insuperable ob- 
jection to the title, but no case has occurred in which 
such a presumption has been made in less than thirty 
years *■. 
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Life annuities granted on the advance of money are 
similar in many respects to mortgages. As an incum- 
brance, they are clearly in that character, and their 
priority is determined in the same way. The annuity 
enrolment office is of little avail to the purchaser ; full 
one half of the annuities granted, do not by express pro- 
vision of the act require enrolment ; and as to those 
which are enrolled, the memorial affords no particular 
information of the lands charged. The purchaser is 
clearly not bound to search for annuities, as they do not 
simply by enrolment create any lien on the land, if they 
are not otherwise expressly charged thereon. Neither 
is the register itself constructive notice of the existence 
of annuities, but if the purchaser institutes inquiiy, he 
will be presumed acquainted with all memorials falling 
within the period of his search. Then as to annuities 
and other incumbrances of which he has notice, he can- 
not safely complete his contract without their release, 
or the concurrence of the incumbrancer in his con- 
veyance. 

But though search for annuities be not essential to 
the purchaser's safety as far as regards the annuity^ yet 
it is to be remembered that in practice, life annuities 
are seldom purchased without the collateral security of 
a judgment. The lien of that judgment attaching on 
the legal estate cannot of course be evaded, supposing it 
duly docketted ; but if the mortgage be of sufficient 
standing to raise a f£ur presumption that it is the prior 
incumbrance, or there be an attendant term of suffi- 
cient antiquity, it would be imprudent to run the risk 
of acquiring direct notice of a judgment by search- 
ing for annuities. If there be neither mortgage nor 
term, and the judgment, if any, would attach on the 
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legal estate, it may then be proper, if any suspicion 
dictates such a course, to search the annuity enrolment 
office for incumbrances of this kind, against which it is 
to be remembered, possession of the deeds will not 
alone afford security. 



By the legacy act it is declared that no written re- 
ceipt or discharge for any legacy or part of any legacy, 
or for the residue of any personal estate, or any part of 
such residue, in respect whereof any duty is thereby 
imposed, shall be received in evidence, or be available 
in any manner whatever, unless the same shall be 
stamped, as required by that act ; and no evidence 
whatsoever shall be given of any payment, satisfaction, 
or discharge whatsoever, or of any release or composi- 
tion of such legacy, or any part thereof, without pro- 
ducing such receipt or discharge, duly stamped as 
aforesaid, unless the actual payment of the duty thereby 
imposed shall be first given in evidence: provided 
always, that a copy of the entry in the books of the 
Commissioners of the stamps, of the payment of such 
duty, shall be admitted as evidence thereof: 36 Geo. iii. 
c. 52. s. 27. 

When legacies are charged on land and there is no 
express or implied indemnity to purchasers, a general 
release of the legacy is the usual evidence of the dis- 
charge of this incumbrance ; but whether a purchaser 
has a right to insist on production or copy of the legacy 
receipt (which clearly is the only admissible evidence 
in court) is a point to be settled by a true construction 
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of the legacy act, and upon that construction opinions 
may vary. The words rendering a written release or dis- 
charge unavailable in any manner whatever y allow the 
releasor an opportunity of gain-saying his own release. 
But may not the purchaser treat the release as an assign- 
ment or conveyance of all the legatee's interest in the 
land, for which the release on a proper deed stamp would, 
I should think, be available evidence, for it is tendered 
not as a discharge but as a continuation of an existing 
lien. This consideration induces the precaution of in- 
inserting words of conveyance or assignment in the 
release of a legacy. 



17.— Portion*. 

These are created by settlement and are invariably 
secured by a term ; till which term is duly assigned to 
attend the inheritance or becomes attendant by irre- 
sistible presumption, the portion cannot be treated as 
satisfied. A release by the portionist when of age, is 
of course the proper evidence in discharge of incum- 
brances of this sort, which involves evidence of the 
legitimacy and sometimes of the identity of the re- 
leasor to shew that he is the proper party. 

It is not exactly setttled what time will induce the 
presumption of the discharge or satisfaction of legacies 
and portions. After twenty, certainly after thirty years, 
the presumption of a discharge arises, but that may be 
rebutted by circumstances, and in very few cases can 
portions or legacies less than forty years old be treated as 
satisfied without enquiry. When a case arises in which 
it is fair to say that a jury would presume satisfaction 
of the portions, the court of chanceiy will without a 
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reference to a jury make that presumption, and pre- 
sume the term surrendered or merged as the case may 
require •. 



IS, "'Rents* 



A fee farm, quit, or other perpetual rent is an objec- 
tion to the title, and the purchaser can claim an abate- 
ment in respect of it. He is not bound to accept an 
indemnity, the difficulty of which is to make it effectual. 
On the enfranchisement of copyhold lands, quit-rents 
are often reserved, which are in fact binding on the 
land by the covenant to pay, but the existence of such 
a rent does not in itself imply a tenure, as the land by 
the enfranchisement is made socage. 

Where a quit-rent was claimed by a lord of the manor, 
proof by the tenant that no demand had been made upon 
him for thirty-four years, was held not to be a suf- 
ficient ground for presuming a release or extinguish- 
ment, and it was said that no presumption could be 
raised within less than fifty years, which is the period 
fixed by the statute of limitations, 32 Hen viii. c. 4, s. 4, 
because for the extinguishment of a rent charge, a deed 
is necessary ^ Formerly the mere neglect to receive rent 
did not prejudice the right to it.'*. But this rule is now 
altered, and if there has been no demand of rent for 
fifty or sixty years, a release will be presumed ^. 



19. "'Land-tax, 



Land-tax is an incumbmnce, and it requires a special 
exception to relieve the purchaser from its payment. 



s. 19. Incumbrances — Land-taa:. 269 

The presumption prima facie is that the land-tax is 
not redeemed ; it is the purchaser's duty to make en- 
quiries on this head, and shape his offer accordingly. 
If he makes no enquiry he must take this incumbrance 
as he finds it. A tenant in fee or in tail redeeming the 
land-tax are supposed to purchase it for the benefit of 
the estate, and the vendor, seised in fee or in tail, having 
redeemed the land-tax, cannot I apprehend demand of 
the purchaser an increase of price on account of the 
redemption ; neither can the purchaser, where the con- 
tract does not stipulate that the land-tax is redeemed, 
claim an abatement in respect of land-tax proving to 
be due. The case may be different on the sale of a life- 
estate, as the redemption by a tenant for life does not 
enure for the benefit of those in remainder, and the 
price paid by the tenant for life for the redemption is 
a charge on the land descending to his executors, 
which the purchaser can scarcely be said to buy with- 
out express stipulation. 

If the contract or particulars of sale expressly state 
that the land is redeemed, then the certificate of the 
Commissioners with the receipt of the cashier or re- 
ceiver-general of the Bank of England endorsed, should 
be required, that being the proper and only strict legal 
evidence of the redemption. On the signature of that 
receipt, the lands are declared exonerated as from the 
quarter-day next preceding the payment, provided the 
certificate of contract be duly registered according to 
the requisitions of the act ^. But as no time is limited 
for this registration, an informality in this re- 
spect may be easily rectified by a subsequent regis- 
tration ; in which case, the lands are declared exo- 
nerated from the quarter-day next preceding the day 
whereon the certificate is left for registry. The certifi- 
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cate therefore with a receipt and memorandum of re- 
gistration endorsed, are the best evidence of the redemp- 
tion of the land-tax. If this certificate be lost, refer- 
ence may be made to the land-tax register office, where 
if the contract be registered, an official extract or copy 
of the registry will supply the omission, if any reason- 
able account can be given of the loss or destruction of 
the original certificate. The redemption when made by 
a tenant in fee, is as before noticed presumed to be for 
the benefit of thee state, and as such, it at once sinks 
into and forms part of the inheritance, and cannot be 
again separated from it so as to give a third person 
any lien on the land by possession of the certificate. 
But if the land-tax be redeemed by a tenant for life, it 
is considered as part of his personal estate and de- 
scendible accordingly *. 

If the land-tax be not redeemed in due time by the 
owner of the land, it may be purchased by any other 
person ; in whose hands it is converted into a fee farm 
rent, with all the remedies of rent reserved upon a lease, 
in which case it is real estate and descendible to the 
purchasers real — not his personal — representative y. 

The land-tax acts enable persons, having particular 
or limited interests in lands, as also guardians and 
trustees * of persons under disabilities, to sell or mort- 
gage any competent portion of the lands in fee simple 
for raising money to redeem the land-tax on the residue. 
To the validity of these mortgages and conveyances 
several ceremonies and requisitions are made necessary 
by the voluminous general act % and titles thereunder 
are frequently involved in difficulty by some inattention 
to its numerous sections. But a late act^ has cured 
many of these defects by declaring that proof of the 
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due execution of any deed of sale, enfranchisement, 
mortgage, or grant, made under the recited acts, or 
this act by the Commissioners parties thereto, shall be 
allowed in all courts, and before all persons^ to be good 
and sufficient evidence that the several notices and 
other matters required by the recited acts or this act to 
be given and done by such vendors, mortgagors, or 
grantors, previously to such sale &c., were given and 
done accordingly ^ ; and by sections 25 and 26 it is pro- 
vided that all sales made, and all conveyances executed 
of lands or hereditaments sold for the purpose of redeem- 
ing or purchasing any land-tax, or for raising money 
for reimbursing the stock or money previously trans- 
ferred or paid as the consideration for redeeming land- 
tax or purchasing assignments thereof, or for some 
other purpose for which lands, &c. were to be sold un- 
der the land-tax redemption acts (provided such con- 
veyances appear to have been executed under the 
authority of the Commissioners authorised to consent 
to such sales made under such acts), shall be and are 
thereby confirmed from their dates, and shall be consi- 
dered as conferring a good title on the purchasers and 
all persons claiming through them ^. 

It may be useful to add that the land-tax assessments 
were not filed with the Clerk of the Peace before the 
year 1744, since which time they are regularly pre- 
served in his office. An official extract under his hand 
is therefore the proper evidence to support any averment 
of seisin stated or implied in the abstract. 



20."'Rate8 and Taxes. 



Poor rates, highway rates, sewer rates ; and in towns, 
lighting, paving, and police rates; as also in the country 
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the performance of a given quantity of carriage duty 
to the roads, the forwarding of soldiers baggage, &c. 
commonly called ^ statute duty ;* as also the assessed 
taxes, are incumbrances charged on the land, and from 
which no discharge can be obtained, except as to the 
latter by composition for three years, which is not in 
fact a discharge. 



2\. "'Tithes. 



Tithes are also incumbrances of a paramount nature, 
from which there is no discharge except by actual pur- 
chase. The presumption is that tithes are due, and if 
the contract contain no stipulation that the lands are 
sold tithe-free, the purchaser is supposed to have taken 
into account this liability to tithes in his valuation of 
the property. — If the lands are sold as tithe-free, the 
necessary evidence in support of that averment has 
been already adverted to (p. 183.) 



^2.— Protection against Incumbrances. 

The only available protection against dormant and 
latent incumbrances of which the purchaser has neither 
actual or constructive notice, is an old outstanding 
term ; but even this protection is reduced to a contin- 
gency if the term has not been regularly assigned on 
every change of ownership. In opposition to the prac- 
tice of counsel for a long series of years, recent deter- 
minations have, against the opinions of many eminent 
lawyers, supported the presumption of the surrender of 
terms, even after they have been assigned in trust to 
attend the inheritance. ^ If these decisions are to pre- 
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vail' say the Real Property Commissioners ^ the whole 
system of protection by the assignment of terms will be 
deranged ; for there are very few old terms which from 
some circumstances after the assignment to attend the 
inheritance^ may not be presumed to have been surren- 
dered/ Still it is prudent to take an assignment of the 
term when it can be conveniently obtained^ not so much 
perhaps as an eflScient instrument of defence, as to 
prevent its falling into the hands of hostile or dormant 
incumbrancers. 
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I.— Seisin. 

In questions of pedigree the Conveyancer requires the 
same proof of relationship^ deaths, and intestacies as 
courts of justice— or rather perhaps the courts relax 
from their usual strictness in this respect, and admit 
that kind of presumptive evidence which is commonly 
current with the Conveyancer. — ^To prove a pedigree 
the object is to shew that the claimant is the next living 
heir to the person last seised. 

If the seisin be not apparent on the abstract, which 
it usually is, the first step is to shew that the propositus 
himself was actually seised of the lands in question. 
This may be done by shewing his actual occupation, 
which i'aises the presumption that he was seised in fee 
unless the contrary appears ; or that the property was in 
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possession of a tenant who paid him rent, or in lease, 
and then production of the lease or counterpart duly 
executed and stamped, is sufficient to raise the pre- 
sumption that a tenancy subsisted, and nothing can be 
stronger evidence of ownership than the exercise of 
this power of letting the lands. Whether shewing a 
mere occupation by A. as reputed tenant to B., without 
any proof or acknowledgment by A. himself that he 
was B.*s tenant or that he paid him rent, is enough to 
^ prove an actual seisin in B., may be questioned ; for it 
may be, that A. himself was the owner; but after 
a considerable lapse of time, evidence of such a reputa- 
tion would doubtless be admitted. The declarations of 
a deceased occupier, that he held as tenant under a par- 
ticular person, have been allowed to prove the seisin of 
that person ^ ; and it is admitted on all hands that the 
possession of the lessee is the possession of him who is 
entitled to the inheritance ^. 

An extract from the land-tax or poor rate assessments, 
is the usual evidence of seisin resorted t-o and allowed 
by Conveyancers, as it is thereby clearly shewn who 
are the landlords and who are the tenants. The land- 
tax acts declare, that the books of assessment shall 
belong to the Commissioners as a record for their own 
private inspection, which seems to deny them any cre- 
dit as evidence for other persons. It has not been dis- 
tinctly held that a copy of or extract from these books 
would be rejected in court on a trial of right ; but it is 
clear from uniform practice that as between vendor and 
purchaser, an extract from the land-tax assessments is 
good evidence of seisin, if the purchaser requires evi- 
dence of seisin to be produced. It has lately been held 
that an entry in the land-tax collector's book, of a 

t2 
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house being rated in a pai*ticular person's name, being 
an entry made against the collector's interest, is admis- 
sible to shew the occupation at that particular period <^, 

The poor rates are by statute 17 Geo. ii. c. 38, s. 14, 
directed to be entered in books ^ to be carefully pre- 
served in some public place whereunto the parishioners 
may freely resort/ This at once stamps a character of 
authenticity on these books as between individuals in 
their private dealings out of court, and whatever credit 
may be given to a copy or extract from them in court 
it is clear that in the Conveyancers* chambers, as be- 
tween buyer and seller, borrower and lender, they are 
entitled to the belief usually awarded them. 

The property-tax assessments were not at the time 
open to the inspection of the public : indeed such an 
exposure would have been highly invidious. On the 
cessation of the tax, the present Lord Chancellor moved 
in parliament that all the returns of the collectors and 
every vestige relating to so odious an impost should be 
destroyed, which was granted; the consequence was 
that in most, if not all parishes, a large public bonfire 
was made of the remains of this unpopular assessment. 
In Lincoln's Inn this act of oblivion was performed be- 
fore the Chancellor's chambers ; — a resurrection of this 
unequal tax under his auspices, would after this solemn 
incineration, be a curious commentary on the mutability 
of human resolves. 



2, •"Intestacy. 

After laying a foundation for the pedigree, by shewing 
a seisin in the person alleged to have been last seised. 
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the next step is, to prove his intestacy ; for if he left a 
wilt, the devolution of the title would be by purchase 
as pointed out by that will and not by descent. To 
raise the presumption of this fact, the first and best evi- 
dence is the production of letters of administration 
taken out to his effects at the time, or an official ex- 
tract from the ecclesiastical court of the diocese or 
province where the intestate resided of such letters of 
administration, if the original letters do not accompany 
the title-deeds. This alone is sufficient to raise the pre- 
sumption of intestacy, for it is natural to infer that no 
will was found at the time, otherwise the legatee or 
devisee would not have permitted letters of adminis- 
tration to pass. It may indeed occur that a will was 
made, which relating to real estate only, required no 
probate; but that is rebutted by the possession being 
and continuing adverse to any such presumption, and in 
these days few persons dying seised of land leave no per- 
sonal chattels, — and leaving chattels, a legal title could 
not be made to them without letters of administration. 

These letters therefore are good proof of the intestacy 
both to the Conveyancer and the courts until the con- 
trary appeai-s. Instances indeed have occurred where 
letters of administration have been recalled upon the 
subsequent discovery of a will ; but that has been where 
the supposed intestate resided abroad*^, and can scarcely 
be held to apply to a case like the one in contempla- 
tion, where usually a considerable lapse of time prevents 
the possibility of such a surprise ; but if the person last 
seised be the immediate ancestor of the vendor and has 
spent any considerable portion of his life abroad, then 
a purchaser would do well to avail himself of every pos- 
sible means of delay in the completion of his purchase 



278 Pedigree — Eldest Son. ch. vii. 

if there be the least surmise of a forthcoming will. 
In this he must be guided by circumstances. It is 
enough to say that the vendor has sufficiently proved the 
intestacy by shewing letters of administration taken out 
to the personal estate of his ancestor^ and on that evi- 
dence he could compel the purchaser specifically to 
perform his agreement. 



S.— Descent, 



Having shewn that the propositus died seised^ (and 
any seisin during his lifetime will suffice for this pur- 
pose^ as it will be presumed that he continued seised to 
his deaths unless there be ground to induce a violent 
presumption to the contrary) and that he died intestate^ 
we next proceed to the actual descent. 

To prove the pedigree of an eldest son, certificates of 
the marriage of his parents and of his own baptism 
within a reasonable period of the marriage, are admitted 
by the Conveyancer as full and ample evidence of the 
le^timacy, without any proof of the identity of the 
parties. If the certificates are from the registers of the 
parish where the parties reside, the presumption is 
that the persons are the same as the names import -, and 
it is 6nly when there are several of the same name that 
any evidence of identity is required in practice. In 
addition to this evidence, to complete the title of the 
eldest son, certificate of the burial of his mother, if she 
were entitled to dower, is requisite ; the death of his 
father is considered amply proved by the letters of 
administration, though in court production of these 
letters has been held not sufficient evidence of a death 
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in an adversary suit ®. But with Conveyancers, both the 
probate of a will and letters of administration are 
deemed sufficient proof of the death of the party, where 
there is nothing to induce a contrary presumption. In 
one case, mention is made of the probate of a person's 
will who afterwards turned out to be living ^ . But 
that is an anomaly to all experience, and is certainly 
insufficient to destroy the general credit of the probate 
in this particular. 

And here it may be observed once for all, that the 
certificates, copies, or extracts from parish registers 
should be under the hand of the clergyman of the 
parish, and his answer, stating that he has made a 
search without success, should be preserved as negative 
evidence that the registers contain no memorial of the 
facts for which search was instituted. 

To prove the pedigree of a second son, certificates of 
the marriage of his father and mother, of the baptism 
of himself and eldest brother, and of the burials of his 
mother and brother, are the best and appropriate evi- 
dence ; there should also be strong negative evidence 
that the eldest brother died without issue, which will 
in many cases appear by the certificate of his burial, 
where his age and bachelorhood are frequently, though 
not always noted. If this be not apparent from that 
source, an affidavit by some member or intimate ac- 
quaintance of the family (the former being always pre- 
ferred for reasons presently mentioned), should be 
procured to testify his belief that the party was either 
never married, or if married, never had any issue, or 
that such issue, if any, died in infancy, &c.; the deponent 
should also state that he was intimately connected or 
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acquainted with the family and must have known of 
such issue if there had been any. If the elder brother 
left any issue^ then certificate of the burial of that issue 
should be required, and like negative evidence that that 
issue left no issue sumving, &c. Thus far we have pro- 
ceeded on the presumption that the eldest son and his 
issue all departed this life in the lifetime of the father, 
if not, the descent would be to that eldest son or his 
issue, who would then become the propositus, and his 
seisin and intestacy must in that case appear or be 
proved in the manner before mentioned. 

To prove the pedigree of the third son, similar evi- 
dence is required. The object is to shew his legitimacy, 
the baptism of all his preceding brothers and their 
deaths without issue, as also the decease of his mother 
if she were entitled to dower. To prove the title of 
Daughters, the baptisms of all the children must be 
shewn, and the deaths of all the sons without issue, — 
also the deaths of any of the claimant's sisters who 
are dead, as likewise that they died without issue. 
The force of evidence proving or raising reasonable 
presumption of these facts, when the more direct evi- 
dence by certificates or explicit voluntary affidavits 
cannot be procured, must of course rest on the intrinsic 
merits and relevancy of the evidence itself. 

The proof of a collateral heirship, as of a brother, 
uncle, aunt, or cousin, is supported in the same way ; 
but in the course of a long descent, considerable diffi- 
culty is frequently experienced in giving any direct 
proof of the fate of persons who have gone abroad and 
who have never afterwards been heard of — that these 
persons died without issue, or that such issue has be- 
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come extinct. These are difficulties which a court of 
equity would never compel an unwilling purchaser to*^ 
accept, unless the lapse of time be such as to raise a 
violent presumption in favour of the continuing and 
uninterrupted possession. Neither the non-claim on 
a fine, nor the statutes of limitations run against persons 
out of the kingdom, and nothing less I presume than 
the lapse of a generation, say thirty years at least, would 
give a colour to the presumption of a party's death 
without issue ; but even after sixty years possession, a 
title exposed to this difficulty cannot be treated as 
clearly marketable, though it may be a good holding 
title and free from any overwhelming risk. The pre- 
sumptions as to death generally and death without issue 
are more fully considered in the sequel of this chapter. 
We now proceed to consider the proof requisite to sup- 
port diflFerent facts, as age, mamage, legitimacy, &c. 



4. "-Age. 

The certificate of baptism is no evidence of the exact 
age of a party ; it is good evidence of his legitimacy but 
not of his age, for some parents delay the baptism of 
their children for many years, though in that case some 
note usually appears of the christening or the age of 
the party. But it is not the province of the clergyman 
to enter the age, and therefore though it be entered it 
is not evidence on that point in courts^, yet the Convey- 
ancer usually receives it as prima facie evidence of the 
age of the party, leaving the other side to shew the 
contrary if the fact be so. 

If it be requisite to prove that a party has attained 
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his majority, and that does not clearly appear by the 
register, other evidence must be resorted to, and it has 
been decided that an entry made by a man-midwife of 
his having delivered a woman of a child on a certain day, 
referring to his ledger in which he had made a charge 
for his attendance, which was marked as paid, is evi- 
dence upon an issue as to the age of such child at the 
time of his afterwards suffering a recovery **. Declara- 
tions of a deceased parent are also evidence of the time 
of a child's birth, though they are rejected as to the 
place of his nativity for fixing a particular parish with 
a pauper >. On a question whether a testator at the 
time of making his will was of full age, a written me- 
morandum by his deceased father, stating the time of 
his birth, was admitted i, on the ground that the father 
had peculiar means of knowing the fact in dispute 
without having any interest to misrepresent it, and the 
fact itself was not a matter of notoriety, but necessarily 
lying within the knowledge of a few members of the 
family. 

In a curious case noticed in my collection of opinions 
and which I have also seen in print, it appeared that 
a lady of large property was engaged to be married on 
the very day she came of age, but a doubt arose under 
the following circumstances whether the day fixed on 
would not still find her in her minority. It appeared 
that she was bom after the house-clock had struck, and 
while the parish clock was striking, and before St. Paul's 
had begun to strike twelve, on the night of the 4th of 
Januaiy, 1805. The question was whether the young 
lady was born on the 4th or 5th of January. The 
opinion runs thus : — ^ This is a case of great importance 
and some novelty, but I do not think I should be much 
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assisted in deciding it by reference to the ponderous 
folios under which my shelves groan. The nature of 
testimony is to be considered with reference to the 
subject to which it is applicable. The testimony of 
the house clock is, I think, applicable only to domestic, 
mostly culinary purposes. It is the guide of the cook 
with reference to the dinner hour, but it cannot be 
received as evidence of the birth of a child. The clock 
at the next house goes slower or faster, and a child 
born at the next house the same moment may accord- 
ing to the clock at the next house, be bom on a differ- 
ent day. The reception of such evidence would lead to 
thousands of inconsistencies and inconveniences. The 
parochial clock is much better evidence and I should 
think that it ought to be received if there were no better; 
but it is not to be put in competition with the metro* 
politan clock ; where that is present it is to be received 
with implicit acquiesence. It speaks in a tone of au- 
thority, and it is unquestionably testimony of great 
weight. I am therefore of opinion, that Miss Emma G. 
was born on the 4th of January, 1805, and that she will 
attain her majority the instant St. PauFs clock strikes 
twelve on the night of the 3rd January, 1826.' 



5, '"Marriage. 

The regular proof of the celebration of a marriage i% 
the parish register of the event, an examined copy of 
which register is required by the court, but a certified 
copy under the hand of the clergyman of the parish i» 
received by the Conveyancer. This regular proof how- 
ever is not always forthcoming. It must often happen, 
especially in the case of old marriages, where the parties 
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have been long dead^ and the place of marriage is un- 
known, that such proof cannot be supplied. In that 
case proof that the parties lived together as man and 
wife and were received as such in the neighbourhood, 
is admitted in court as good presumptive proof that 
they were married ; an affidavit to the same effect must 
be equally convincing to the Conveyancer ; and even 
where the first marriage has been proved to be void 
for want of due solemnities, the court has presumed 
a subsequent legal marriage, from the cohabitation of 
the parties as man and wife, and by the manner in 
which they were always received by their relations. 

In Wilkinson v. Payne, where a question arose 
respecting the marriage of the plaintiff, it clearly 
appeared that the marriage when it first took place was 
illegal, the plaintiff^ being at the time a minor, yet, as 
the plaintiff and his wife had been always received and 
treated by the wife's father (the defendant) and by all 
his family, down to the time of her death, as man and 
wife, the judge who tried the cause, left it as a question 
for the jury, whether they would not presume a sub- 
sequent legal marriage ; the jury presumed such mar- 
riage, and found a verdict for the plaintiff ; against 
which the court of King's bench were unanimous in 
refusing a rule for a new trial. ^Though the first mar- 
riage' said Lord Kenyon, ^ was defective, a subsequent 
one might have taken place; the parties cohabited 
together for a length of time, and were treated by the 
defendant himself as man and wife ; these circumstances 
afibrd a gi'ound on which the jury presumed a sub- 
sequent marriage ^.' 

It is also observable that either of the married parties. 
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prQvided they are not interested in the question, espe- 
cially if in the ease of an estate^ their evidence is against 
their interest, will be competent to prove the marriage, 
as on the other hand, the evidence of either of them will 
be admitted to disprove it K The declarations of a 
deceased person, as to the fact of his marriage, or as to 
the time of his marriage, are also admissible in evi* 
dence on questions of pedigree ; and the declarations 
of deceased members of the family are evidence upon 
the same point. But the declarations of a deceased 
person who attended at the marriage as parish-clerk, 
that the banns had not been duly published, or the de- 
clarations of the deceased clergyman that the banns 
had been forbidden, and were therefore not published — 
are inadmissable ™. 

It is a well known principle of our law, that a mar- 
riage, although voidable for some canonical disability 
(such as real or legal consanguinity, affinity, &c.) is not 
void until sentence of nullity has been declared, and is 
considered valid and operative for all civil purposes, 
unless such sentence be actually pronounced during the 
lifetime of the parties: but civil disabilities, such as 
a prior marriag^e — ^want of age— want of reason — the 
want of consent of parent or guardian, when such con- 
sent is necessary — ^and the non-observance of certain 
solemnities required by the marriage act, render the 
contract of marriage not only voidable but absolutely 
void ab initio ". 

The illegitimacy of any one in the line of ancestors 
will make a complete chasm or breach in the pedigree ; 
an illegitimate person not having an ancestor from whom 
any inheritable blood can be derived. The illegitimacy 
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of a person may arise, either from being bom out of 
lawful wedlock, or if bom in wedlock, from not being 
the true child of the married parties. In an adverse 
suit it lies with the defendant to point out and prove 
these defects. The Conveyancer sitting quasi Judex 
can of course know nothing of these facts but as they 
are represented to him. It therefore behoves the soli- 
citor for the purchaser, who represents the defendant, to 
use all possible diligence and caution in examining the 
evidence of a pedigree ; for instance, he should not rest 
satisfied with a bald certificate of a register without 
proof of a due search having been made for others 
during a reasonable period of time ; and he must in 
some caries make enquiries for his own satisfaction; 
the expense of which, will of course fall on his client.— 
The registify of a child's christening is generally consi- 
dered suffici^t to prove his legitimacy — the letters B B. 
being usually (ound to indicate a ^ base birth,* if the fact 
be so ; and it I9 observable that the courts evince great 
reluctance in pr^uming illegitimacy on slight grounds^. 



6. —Pr^of of Death generally and without issue. 

At law the presumption is, when a party has gone 
abroad and has not been heard of for seven years, that 
he is dead, that being the period when the death of a 
tenant for life Is directed by the legislature to be pre- 
sumed P, and when a husband or wife may marry again 
without incurring the penalties of the statute of big- 
amy^. But these presumptions are never made in 
matters of title ; to act indeed on seven years absence 
would be to rest on a mere assumption in defiance of 
the statutes of Jin^itation which save the rights of all 
persons out of the kingdom. 
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Courts of law however have gone much further in 
presumptions of this sort than Conveyancers have felt 
justified in advising in matters of title, particularly in 
presuming the failure of issue. Thus proof by an 
elderly person that a member of her family went to the 
West Indies many years ago, and according to the 
repute of the family died there, and that she never 
heard of his being married, has been considered as 
prima facie evidence that the party died without law- 
ful issue '. But the Conveyancer cannot be satisfied 
that a tenant in tail died without issue on evidence of 
this kind, and I apprehend a purchaser would not be 
bound to accept a title from the remainder-man or 
next heir in tail, on this negative presumption of the 
determination of the prior estate. 

It seems however reasonable, and it has lately been 
decided, that after a lapse of a century, the death of a 
party without issue may, in the absence of evidence to 
the contrary, be fairly presumed, for in assuming that 
he died leaving issue, you assume two affirmatives viz. 
that he married and had issue, which is unreasonable % 
and this presumption may fairly be made in practice. 

The best evidence of a person's death is a certificate 
of his burial, but probate of his will or letters of ad- 
ministration to his effects are treated by Conveyancers 
as equally good proof of a fact not disputed by the re- 
lations. If the death happened ten or twenty years ago, 
I apprehend those documents would be admitted for this 
purpose in court, but in an adversary proceeding where 
the personal representative sues for some right or interest 
due to the intestate or testator, it seems that produc- 
tion of letters of administration to his effects is not 
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prima facie evidence of the death of the individual. 
Thus where it was alleged that the person entitled to 
the interest of a policy of insurance was dead at the 
time the policy was effected ; Lord Kenyon said he 
should expect further proof of the person's death than 
the mere production of the letters of administration : 
such letters had often been fraudulently obtained 
when the party was living and had been afterwards 
repealed. Whether the insured was living or dead at 
the date of the policy was a fact capable of other proot^ 
which the defendant should have been prepared with ^ 
So in chancery, the mere production of the probate is not, 
it seems sufEicient to obtain payment to the pei*sonal re- 
presentative. Proof of the death is now required; as also 
that the testator was a party in the cause ". In a late 
case it was contended, that the practice of the court was, 
to allow letters of administration or the probate to be 
read in evidence of the death, unless those documents 
were impeached on the other side. But the Master of 
the rolls decided that the letters of administration were 
not prima faxde evidence of the alledged intestate's 
death. Lord Hardwicke on the contrary, after a con- 
siderable lapse of time, admitted the probate to be read 
in evidence of the testator's death, for at the time of 
proving the will, it must, he thought, have been proved 
that the party was dead, and considering the place of 
his death, it was, under the circumstances, difficult to 
obtain more positive proofs. 

In the Conveyancers chambers, probate and adminis- 
tration are usually treated as ample evidence of the 
death of the parties, if those documents have been acted 
on; and I should think the purchaser could not in 
addition require certij&cate of the burial of the testator 
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or intestate; but that point is a question worth de- 
bating^ as a certificate in a recent case can easily be 
procured, and after a confirmation by a period of con- 
current possession, such a requisition is seldom, if ever 
made. 

The books kept at the ^Sick and Hurt office,' contain- 
ing copies of the returns made by the Officers, of persons 
dying on board the king's ships, are evidence of the deaths 
of seamen ^. Hence the letter D. marked against the 
name of an individual in the navy office is usually ad- 
mitted as good evidence of the decease of the party 
against whose name it is set. With respect to his 
arrear of pay, if any, letters of administration must of 
course be taken out, which letters are filed at the navy 
office, and a cheque is granted out. That office there- 
fore is the proper place to search for the death of a 
seaman stated or supposed to have died in service. 
Returns are also made to the India House of the deaths 
of soldiers and other officers in the service of the com- 
pany, and search may be made there, if the death of an 
individual known to have to have been in that service be 
stated or suspected. A deed dated 1786 contained the 
following recital : — ^ And whereas the said A. B. about 
sixteen years ago entered the East India service as a sol- 
dier, and for twelve years now last past he hath not been 
heard of, though repeated enquires have been made for 
him at the India House, and it is believed that the said 
A. B. is now dead, in which case the said C. D. as his 
next brother would be and is his heir at law.' In 
1826, this was excepted to as incomplete evidence of 
his death without issue. But being a period of forty 
years from the date of the recital and fifty-two years 
from the last account of the individual, a court of equity 

u 
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would I apprehend be extremely slow in pronouncing the 
title defective and unmarketable on this account^ especi- 
ally if other evidence were adduced that the individual 
had never since been heard of, that a claim had never 
been made, and that the reputation in his family was, 
that he had long since died, without any children, &c. 

The deaths of soldiers and privates in regular service 
may be ascertained by reference to the books of the 
colonel or major of the regiment, but I am not aware 
of any general office where returns are made and 
preserved of the deaths and names of the particular 
individuals who die in service. — It may not be amiss to 
add in connection with the subject of this paragraph 
that evidence ^ of absence and not being heard of ' for 
thirty years, has been held sufficient to raise a pre- 
sumption of a mortgagee's death on a bill by a mort- 
gagor to redeem ^. 

If an estate be limited to A. for life, with remainder 
to trustees during his life, in trust to preserve, &c. 
with remainder to A's first and other sons in tail in 
strict settlement, with remainder to B. for life and 
his first and other sons, &c. in the same way, and it 
is stated in a conveyance by B. that A. died without 
issue, whereby the estate devolved on B., and that B. 
and his son, then of age, intend suffering a recovery, &c. 
the question is, what proof of the fact of A/s death 
without issue, the Conveyancer has a right to require 
in addition to the recital ? 

The age of the recital with consistent possession and 
custody of the deeds, will, in the absence of any doubt 
about the fact, tend to relax the anxiety naturally ex- 
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cited by a statement of the failure of this important 
link in the title, and if it be between fifty and sixty 
years old, a simple affidavit that no issue has ever been 
heard of, may as a general proposition be considered 
sufficient. But even if the recital be sixty years old, 
the Conveyancer, I presume, has a right to require A.'s 
will, if any, and production and delivery of a full and 
examined copy of such will, if found, in order to satisfy 
the purchaser that no provision was made for a wife or 
issue, and if no will be found, then evidence of the un - 
successful search should be preserved, and an office 
copy of or extract from the letters of administration 
granted to his effi^ts be required, to shew the kindred 
of his administrator, &c., as also certificate of his 
burial, which usually denotes by the letter B. whether 
the party died a bachelor ; that^ with the recital and 
other circumstances, will afford strong corroborative 
evidence of the actual fact of his death without issue. 
But still I apprehend, a purchaser has a right to re- 
quire an affidavit from a relation unconnected in 
interest, or against whose interest it is to make such 
declaration, that the deponent knew the party, and 
never heard of his having been married or of his 
having any family, and always understood that he 
never had been married, and never had any family, &c. 
An affidavit to the same effect by an intimate acquaint- 
ance, is uisually considered by Conveyancers as equi- 
valent to an affidavit by a relation, but a late case 
presently mentioned, has involved that point in some 
doubt. Certificates of the marriage of B. and of the 
baptism of his eldest son, are also requisite in proof 
of the pedigree of the tenant in tail in the foregoing case. 

A woman entitled to dower need not necessarily sue 

u2 
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for it immediately after her husband's decease ; she may, 
where she is not expressly put to an election, enjoy a 
benefit under her husband's will, and on the cessation 
of that benefit, she may claim her dower ; so that a 
number of years may elapse between her husband's 
death and the claim of dower actually made. A case 
of this kind is now in discussion on a question as to 
freebench in the manor of Cheltenham. It is alleged 
that freebench in this manor, like dower at common 
law, does not require the husband to die seised, — any 
seisin during the coverture, it is alleged, is sufficient 
to give the widow her freebench ; and strong proof 
has been adduced in support of that custom. After 
a lapse of twenty years the lady of a deceased proprietor, 
who had sold and disposed of all his copyhold property 
in the manor long before his decease, and which has 
since been granted out in separate plots on building 
lease, now claims a life interest in an extensive estate 
greatly improved by the erections completed and in pro- 
gress, and the claim is enforced with such convincing 
arguments, that in many cases parties have submitted 
to compromise rather than risk a trial of the question. 
Whenever therefore a title to dower has attached witliin 
a period of sixty years, the purchaser has an undoubted 
right to require some evidence of its release, cessation, 
or abandonment, though after a lapse of forty yeai-s 
this right is seldom pertinaciously insisted on. 

The most direct proof of the non-existence of a right 
to dower, is a certificate of the burial of the dowress 
herself, or of the tenant, wherein he is described as a 
bachelor ; but after a lapse of thirty years much slighter 
evidence will suffice, and indeed the presumption is 
rather against than in favour of the possibility of 
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a claim after so long an acquiescence. Still some 
evidence rebutting the probability of a claim may 
be required, if by any reasonable possibility the dow- 
ress may be supposed to be living at the time the title 
is investigating. The possession of the deeds is in 
this case of no avail, as the dowress may recover without 
themy ; though a tenant by the curtesy it seems cannot '. 
But an old outstanding term created prior to the mar- 
riage will be a good bar % as would a fine and non-claim 
levied after the husband's death. 



Sources of Evidence in matters of Pedigree. 

7 .'"Declarations, Entries, Inscriptions, SfC. 

In making out a pedigree of any extent, the first and 
best evidence cannot always be produced ; it is there- 
fore essential to enquire what secondary evidence is 
admissible and what presumptions may be made and 
relied on. And first, it is obsei-vable that the traditionary 
declarations of deceased members of the family are in 
general admissible as evidence, after the deaths of those 
persons, as to the degrees of relationship of the different 
branches of the family, their intermarriages, the number 
of their children, and the times of their respective 
births and deaths ^. 

But to warrant the admission of declarations relating 
to pedigree, it should be proved that the declarant is 
dead, otherwise his declarations are not the best evi- 
dence *^, and it should be made appear that he was likely 
to know the facts deposed to. Lord Eldon has said \ 
that ^ declarations in a family, descriptions in wills, in-^ 
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scriptions on monuments^ in bibles^ and registry books, 
are all admitted^ on the principle that they are the na- 
tural effusions of a party who must know the truth, 
and who speaks upon an occasion when the mind 
stands in an even position without any temptation to 
exceed or fall short of the actual facts.' As a general 
rule, observed Best C. J. in a late case, hearsay is not 
admissible evidence, but to this general rule pedigree 
causes form an exception, from the very nature of the 
case. Facts must be spoken of which took place many 
years before trial, and of these, traditional report is often 
the only evidence that can be obtained ; but evidence 
of this kind must be subject to limitation, otherwise it 
would be a source of great uncertainty, and the limita- 
tion hitherto pursued, namely, the confining such evi- 
dence to the declarations of relations of the family 
affords a rule at once certain and intelligible. If the 
admissibility of such evidence were not restrained we 
should, on every occasion, before the testimony could 
be admitted, have to enter upon a long enquiry as to 
the degree of intimacy or confidence that subsisted be- 
tween the party of the deceased declarant. In accord- 
ance with these principles it was expressly held that 
declarations of servants and intimate acquaintances are 
not admissible evidence in questions of pedigree ^ ; and 
a similar opinion was expressed by Abbot C. J. in 
a later case ^ 

In support of a title, voluntary affidavits by living 
witnesses who are not relations of the family are fre- 
quently admitted as the best and only evidence that 
can be procured. Relations are not always at hand 
nor can they always speak to the situation and circum- 
stances of the less opulent members of their family. 
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The case is sometimes reduced to the alternative of 
receiving the declarations of strangers or rejecting the 
title, which latter course a willing purchaser, where a 
fair case is made by voluntary affidavits, is unwilling to 
pursue. When the deponent speaks to what he heard a 
member of the family say, that, we have scenes, would be 
inadmissible in court if he were not himself a relation to 
the declarant, but such depositions by servants and inti- 
mate connections, stating and swearing to their means 
of knowledge and acquaintance, have for a long series of 
years and by a uniform course of practice been received 
in chambers where other and better evidence cannot 
be obtained ; in support of which negative assertion, it 
will require to be shewn that diligent search has been 
made in parish and other registers for information in 
vain ; and this evidence of unsuccessful search should 
be carefully preserved for future use. The entertain- 
ing account of Mr. C. Bell, in searching for evidence 
to support the Huntingdon Peerage, published a few 
years ago, is a living commentary on this part of the 
subject. 

On similar principles it is, that proof of the cohabita- 
tion of parties who lived together as man and wife, their 
treating and educating children as their legitimate off- 
spring according to their rank and station in life, and 
their acknowledging them to be such in the face of the 
world ;— or on the other hand, the representation and 
treatment of a child as illegitimate, are all of them 
solemn and deliberate admissions relating to the facts 
necessarily within the knowledge of the parties making 
them, accompanying and corresponding with acts and 
conduct^. The presumption prima facie is, that a child 
born in wedlock is legitimate, and that presumption 
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must be legally resisted by evidence of such facts or 
circumstances as are sufficient to prove to the satisfac- 
tion of those who are to decide the question, that no 
sexual intercourse did take place between the husband 
and wife, at any time, when, by such intercourse, the 
husband could by the laws of nature be the fether 
of such child. Formerly, access was presumed if the 
parties where within the narrow seas, though there was 
no doubt of the contrary. Now, proof of the husband's 
continuance in the narrow seas for a twelvemonth toge- 
ther would, in all probability, be held good evidence of 
non-access. Indeed it is sufficient if the circumstances 
of the case show a natural impossibility that the hus- 
band could be the father ; as where he had access only 
a fortnight before the birth. This subject is fully dis- 
cussed in the Banbury peerage case, to which volumnious 
disquisition, it is merely necessary here to refer K Proof 
of the reception into society of a woman as the wife of 
a particular person, is sufficient evidence after the death 
of the woman to support the legitimacy of her soni; 
for it being proved that she was received as a respect- 
able married woman, improper conduct could not be 
presumed. But a parent may bastardize its own issue, 
though a person coming to do that is always looked 
upon as a very suspicious witness \ That the mar- 
riage is according to the act is a necessary presumption 
till the contrary is shewn. 

An entry by a father in a bible, or in any other book, 
stating that A. B. was his eldest son bom in lawful 
wedlock by M. N. his wife at the time specified, is evi- 
dence to prove the legitimacy of A. B.^ The circum- 
stance of an entry being in a family bible, to which all 
the family have access, gives it a credibility which it 
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would not have, if made in a book remaining in the 
exclusive possession of the father. Entries in family 
bibles have therefore become common evidence of 
pedigree in this country ; and in America, where there 
is no re^stry of births, or baptisms, scarcely any other 
is known ™. So a bible produced by a woman aged 
sixty-seven, who said it was given to her when seven 
years old by her father, who told her that it belonged 
to her grandfather, is evidence to be left to the jury to 
say, whether an entry in it, by which it appears, that her 
grandfather was the son of a certain person, is true ^ 

Upon the same principle, a pedigree hung up in a 
family mansion, inscriptions on rings used by members 
of the family, inscriptions upon tombstones ^, and other 
matters of the like nature, are admissible to prove a 
pedigree, for they are all in their nature equivalent to 
declarations made by the family upon the subject p. A 
bill in chancery by a father, in which he states his pedi- 
gree, is also admissible for the same purpose^. So 
it has been held that a paper found with other papers^ 
relating to private concerns of the party -last seised of 
an estate, in a drawer in his house, purporting to be the 
will of Richard, the grandfather of the person last 
seised, is evidence to show that the grandfather ac- 
knowledged a brother of the name of Thomas to be 
older than a brother of the name of William ', although 
the will was found in a cancelled state, and although 
there was no evidence that it had ever been acted upon, 
or that it had ever been proved. 

The declarations of a deceased member of the family, 
on a question of pedigree, are not to be admitted, unless 
as before mentioned, they have been made under 
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circumstances, when the relation may be supposed 
without an interest and and without a bias. If they 
were made on a subject in dispute, after the commence- 
ment in a suit, or after a controversy preparatory to 
one, they ought not to be received in evidence, on 
account of the probability that they were partially 
di'awn from the deceased, or perhaps intended by him 
to serve one of the contending parties. But there has 
been some difference of opinion on this subject. 

With regard to the competency and credibility of the 
witness whose evidence is proposed in proof of a pedi- 
gree, it is essential to enquire whether he is in any way 
connected in interest, so as to render it possible that his 
testimony may be biased by a desire to support the title; 
and this point I apprehend the Conveyancer has a right 
to look to as well as the court. A voluntary affidavit by 
the solicitor of the vendor, therefore, is exceptionable, 
unless a general release of all demands accompany it ; 
but objections of this kind must of course be regulated 
by the circumstances of each particular case. 



S,'-'Recital8, 



If a person's death be recited in a deed 40 years old, the 
Conveyancer usually relies on that recital and requires 
no further proof of the fact ; but this is a matter of dis- 
cretion, and he may it is apprehended require other and 
more direct evidence of the deaths of the different 
owners where by the probable duration of life they may 
still be supposed to be living. A recital is rather an 
interested witness, for it is seldom if ever made with the 
knowledge or concurrence of parties having an advei-se 
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title ; it is a tale told by the party whose interest it is 
to support the deed, and therefore is not of that unpre- 
judiced character which other evidence preserved with- 
out reference to any particular transaction is impressed 
with. Nevertheless if there be no apparent motive for 
misrepresentation, and the recital is borne out by forty 
years undisturbed possession, the Conveyancer usually 
gives credence to the statement, and if the purchaser 
has to pay the expense of all requisite evidence, he com- 
monly relies entirely upon it ; but if the vendor has not 
shifted the expense from himself, certificates of the 
burial of persons who according to all human probabi- 
lity must long since have paid the debt of nature, are 
sometimes required ; but the title is seldom rejected 
for want of such evidence, if it cannot be procured ; and 
if it were positively refused, it may be fairly doubted 
whether the purchaser could declare off his bargain, 
unless perhaps the validity of a recovery depended on 
proof of the determination of a preceding estate for life 
before the recovery suffered ; in that case a bare recital 
of the determination of the estate is never relied on ; 
some clear unprejudiced proof aliunde is requisite to 
support that fact ; for though a good tenant to the 
praecipe will in certain cases be presumed after twenty 
years, yet if an obvious impediment to the operation of 
the recovery be not clearly removed, such presumption 
cannot be made. 

Similar observations occur with respect to marriage. 
If uses are made to shift on the solemnization of a mar- 
riage between A. and B., and in a subsequent deed 
thirty or forty years old (certainly the latter), the mar- 
riage is recited to have taken place, and some dealing 
with the property is made by a person professing to be 
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the issue of that marriage, which is acquiesced in for 
a number of years, that recital, with the concurring 
possession is usually treated by the Conveyancer as 
good presumptive evidence of that fact ; and although 
more formal evidence is frequently required, yet I be- 
lieve it is seldom insisted on. 

But with respect to the birth of issue, certificate of 
the baptism of a person stated to have come of age 
forty years ago is not unreasonably called for ; and if 
that certificate agree with the deeds in point of time 
and parentage, all things conspire to confirm the recital, 
and a purchaser may under these concurring circum- 
stances safely rely on that single certificate without 
further proof of the mamage, legitimacy, or identity of 
the parties. But with respect to long and complicated 
pedigrees, the case is different, there each link must be 
carefully; examined yet it is unnatural to expect that 
a title depending on a chain of events shall be found 
without a flaw. 

The value of statements and recitals respecting 
pedigrees in old deeds, depends entirely on the circum- 
stance, whether possession has accompanied the deed 
containing the recital. If the deed itself be not sanc- 
tioned by the tacit acquiescence of parties, privies, and 
strangers, the recitals in it cannot be entitled to much 
weight. And it is further observable, that if a deed 
thirty years old, recite the then vendor's pedigree, and 
it appears by the prior title that possession did not 
accompany the pedigree until the period of that convey- 
ance, as where it was outstanding in a mortgagee who 
continued in the occupation many years after he had 
been repaid by the rents and profits, the recital of the 
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pedigree in this deed, thirty years old, though accom- 
panied with possession ever since, is not sufficient to 
deprive a purchaser of his right to extrinsic evidence 
in support of the pedigree ; for he has notice that the 
sanction of possession did not accompany the recital at 
the time, and thirty years subsequent possession is not 
enough to make that true which was a bare assumption 
originally. If the parties had been in possession all 
along, then the recital of their pedigree in a deed 
thirty years old accompanied by possession ever since, 
would be strong proof of the truth of that recital, and 
the onus, it is apprehended, would be thrown on the 
purchaser to disprove such ample and convincing 
testimony. 

The following recently reported case, affords a pointed 
illustration of these remarks : — John Cormick by his 
will dated 1732, devised his estate after the decease of 
his wife and subject to the payment of a certain sum, 
which he empowered his trustees to raise, to his second 
son John for life ; remainder to the first and other sons 
of John in tall male ; remainder to his daughters in tall 
general ; with remainder to his own right heirs. He 
died not long afterwards, and his widow died in 1 747. 
Default having been made in payment of the legacy 
charged upon the lands, the trustee raised the same by 
mortgaging the property for a term of 1000 years, and 
the mortgagee entered into possession and continued in 
receipt of the rents and profits till 1 793, when the pro- 
perty was claimed by A. and B. as heirs of the bodies 
of two daughters of John Cormick ; and in the same 
year, they by deeds of lease and release, reciting the 
devolution of title to them under the will in consequence 
of the death of the sons of John Cormick without issue. 
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and by a fine and a common recovery, conveyed the 
premises to Brickwood in fee. The mortgage term was 
then outstanding ; and Brickwood afterwards obtained 
an assignment of it from the person^Ji representatives 
of the mortgagee. From 1793 the possession re- 
mained unchallenged and undisturbed in Brickwood 
and those claiming under him. But there was no 
evidence that any of the persons who would have been 
entitled under the will, dealt with or exercised any 
right over the property between 1747 and 1793, 

A purchaser from Brickwood now required proof of 
the pedigree stated in the deed of 1793, to which the 
vendor answered, that under the circumstances of the 
case, he was not bound to establish, by extrinsic testi- 
mony, the truth of the recitals in the deeds of 1793, 
which set forth the pedigree of A. and B. and pur- 
ported to trace the devolution of title to them under 
the original will. The question came on in the shape 
of an exception to the report of the Master who had 
certified against the title. For the vendor it was con- 
tended that minute recitals had been founded in deeds 
which were now more than thirty years old, show- 
ing that in 1793, the title under the will of John 
Cormick had vested in A. and B. and that the pos- 
session had ever since gone along with the asserted 
title. Under such circumstances, it was urged that 
the court must presume that A. and B. filled the 
characters which were ascribed to them unless evi- 
dence were adduced to raise a reasonable doubt to 
the contrary. But Lord GifFord, M. R. was of opinion 
that these recitals, whatever efiect they might have 
against the parties to the deeds, could not as agsdnst 
third persons, be any evidence of the pedigree. If 
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evidence had been given that possession had followed 
and accompanied the pedigree ; if, between 1747 
and 1793, a possession had been shown passing from 
parent to child under the entail created in 1732, — thxU 
enjoyment would have, been a strong circumstance to 
prove that the persons named in the pedigree did, in 
fact fill the characters, which it was in 1793 alleged 
they did fill. In 1766, affidavits were made, with 
a view to enforce the claim of the daughters through 
whom the plaintiff derived title; and 1785 fresh aflSdavits 
with respect to the state of the family were made for 
the same purpose. On neither occasion, however, was 
the claim enforced, and there was not the slighest proof 
of any possession from 1747 to 1793 in those through 
whom the title was traced and it did not even 
appear how the possession was ultimately obtained. — 
With nothing but the recitals of the deeds executed in 
1793, the conveyance to Brick wood, and the subsequent 
enjoyment under that conveyance, with no proof of the 
pedigree on which the title depended, or of possession 
from 1747 to 1793 according to that pedigree. Lord 
Gifford could not say that the Master had drawn a 
wrong conclusion, and that this was a title which a 
purchaser could be compelled to accept. The exception 
was accordingly overruled ■. 

It is finally observable that as a recital alone without 
possession is entitled to little consideration, so posses- 
sion alone has been said to be equivocal ; but when 
parties state in instruments the character and title 
under which they have, and have had possession, their 
possession is to be attributed to the title and character 
which they state. In examining into things that hap- 
pened nearly half a century ago : you can have no better 
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criterion to look at and abide by^ than the documents 
which contain the acts of the parties^ and those acts 
being attributed to particular characters by the parties 
themselves, it lies with those who assert the contrary to 
prove it K 



9.'"Parish Registers. 

Parish Registers are evidence of births, marriages, 
and burials. Registers are directed to be kept as pub- 
lic books, and are accompanied with all the means of 
authenticity. ^ They are in the nature of records,' said 
Lord Mansfield ^ and not be produced, or proved by 
subscribing witnesses \ To prove a marriage for in- 
stance, an examined copy of an entry is sufficient ; this 
is proof of a marriage at a certain time between two 
parties describing themselves by the names and places 
of abode there mentioned ^. 

With the Conveyancer a certificate under the hand of 
the clergyman is considered the best and most appro- 
priate mode of authenticating the register, as that cer- 
tificate is usually accompanied by a letter announcing 
that a careful search has been made and the result 
is enclosed. That letter is in itself no value in court, 
but it is convincing to the purchaser under the hand of 
an official registrar of the events, that no other births, 
&c. have taken place, and as such it should be preserved 
to accompany the deeds. It is sometimes required in 
court to prove the identity of the parties married or 
hurried, but this is seldom required by the Conveyancer, 
unless in such palpable instances as John Smith and 
other common and familiar names ; the presumption is 
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that the register of the burial or baptism of a person 
corresponding with general repute, requires no further 
verification, the onus by the common practice being 
thrown on the purchaser to rebut the necessary and 
fair inference as to identity if he has any reason to doubt 
the relevancy of the register to the fact in question. 
It belongs to the vendor to make the searches, as the 
evidence is part of his title and is produced at his ex- 
pense, but he is responsible for any negligent or ineffi- 
cient search which he or his solicitor may perform on 
the purchaser's behalf'^. 

The keeping of registers for entries of births and 
christenings commenced in the thirteenth year of 
the reign of Henry the Eighth, and was afterwards 
enforced by injunctions from Edward the Sixth and 
from Elizabeth*, Registers also for recording bu- 
rials and weddings were directed to be regularly 
kept, by one of the canon's of the church y. And by 
the ecclesiastical law, as far back as the reign of King 
Edward the Sixth, and again in the reign of King 
Charles the Second, ^ pastors and curates are directed 
to admonish the people, that they defer not the baptism 
of infants any longer than the Sunday next after the 
child be bom, unless upon great and reasonable cause 
declared to the curate, and by him approved *.' But 
the fullest directions are given by the marriage act * ; 
which after requiring registers to be kept as public 
books in every parish for the purpose of registering 
marriages, enacts, that ^ immediately after the celebra- 
tion of every marriage, an entiy thereof shall be made 
in such register, in which entry or register it shall be 
expressed, that the marriage was celebrated by banns 
or license ; and if both, or either of the parties married 

X 
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by .license be under age, with consent of parents or 
guardians, as the case shall be ; and shall be signed by 
the minister with his proper addition, and also by the 
parties married, and attested by two credible witnesses.' 
By the canons of 1603, copies of parish registers in 
every diocese ought to be regularly transmitted once in 
eveiy year to the diocesan or his chancellor ^, — ^a regu- 
lation extremely important, for the purpose of guarding 
the evidences of title and pedigree, but which has been 
so generally neglected as to make it necessary for the 
legislature to intei-pose and pass an act for their better 
preservation. 

It is by this statute enacted*^, that copies of the 
register books, verified by the oflSciating minister of the 
parish, shall be transmitted annually by the church- 
wardens, after they or one of them shall have signed 
the same, to the registers of the diocese within which 
the church is situate ; so that the loss or destruction of 
the registers by the carelessness, accident, or design of 
the priest or his clerk is in future provided for. The 
schedules attached to this act, containing the forms 
of entering baptisms, marriages, and burials, are referred 
to in the note ^. 

An entry of marriage in the parish register, made in 
the form prescribed by this act of parliament, is evidence, 
that the persons therein named were married on the 
day specified, by banns or license, as the case may be. 
Such an entry is not essential to the validity of a 
marriage ; so that if it has not been expressed in the 
regular form, the only consequence will be, that it 
cannot be admitted as evidence of the mamage, which 
must therefore be established by some other medium of 
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proof. In order to prove the parties described in the 
register, to be the persons • actually married it can- 
not be necessary on all occasions to call the sub- 
scribing witnesses to the marriage, any evidence 
which satisfies the jury concerning their identity, will 
be sufficient; as, proof of similarity of their hand- 
writing, or that the bell-ringers were paid by them for 
ringing after the marriage, or proof of other circum- 
stances to ascertain the persons *• 

In Walker v. Wingfield^, a question was raised 
whether a register not kept according to the canon, 
which requires weekly returns, could be admitted in 
evidence. But it has since been distinctly decided that 
if the clergyman dies before he makes the returns, the 
register is inadmissible as legal evidence. In this case 
it was held that an entry in the register book by the 
minister of the parish, of the baptism of a child, which 
had taken place before he became minister, or had any 
connection with the parish, and of which he received 
information from the parish clerk, is not admissible in 
evidence; neither is the private memorandum of the fact 
made by the clerk, who was present at the baptism fif. 

But the misnomer of the husband's name in the 
register of his marriage, as James Farron for James 
Fallon, when he signed by his true name, and all other 
requisites of the marriage act are complied with, will 
not invalidate the marriage, there being proof of identity, 
courtship, cohabitation, and issue pleaded ^. But a 
similar blunder in the register of a baptism may be 
attended with serious consequences, which clear proof 
of identity would scarcely rectify. — ^The law presumes 
the birth to be legitimate till the contrary is shewn. The 

x2 
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baptism of bajstards is usually designated by the letters 
B. B. meaning base-born^ but some evidence it is pre- 
sumed would be required to shew that such is the usual 
import of these significant letters, though the bastardy 
will be apparent by the non-entry of the father's name. 
It is observable that the late act \ does not require the 
state of the deceased to be added, whether mamed or 
single, and therefore the letter B. frequently found in 
the registers of burials, meaning Bachelor, is no direct 
evidence of bachelorhood, though it certainly aflFords 
strong presumption of the fact. 

A book of fleet marriages cannot be read as a register, 
not having been compiled under public authority, 
and is not therefore legal evidenced. A copy of a 
register of baptism kept in the island of Guernsey, 
which is governed by its own laws, so that no act of 
parliament is binding there unless it receive the saction 
of the constituted authorities, is not admissible in our 
courts of law ^; nor is the copy of a register of a foreign 
chapel admitted here as proof of a marriage abroad ^ 

The registers of a dissenting chapel are not allowed to 
be pleaded in evidence, on the ground that they are 
mere private memoranda and not copies of public 
documents in official custody ™. The entry of the birth 
of a dissenter's child in a register kept at Dr. Williams' 
library in Red Cross Street, has been distinctly held to 
be inadmissible as legal evidence. The books them- 
selves, however, may be produced at the hearing of the 
cause, and be made evidence to a certain extent : by 
which means the party will have the benefit of them, 
though in a different manner from that in which 
they were attempted to be produced **. And the 
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Conveyancer I presume would admit a certified copy 
of a dissenter's register as proof of legitimacy where no 
other evidence of the fact could be obtained, 

Quakers in order to be doubly secure make a note of 
the baptism or burial at the time, and at the next 
monthly meeting deliver it to the registrar, who, putting 
it in a condensed form with others, sends it to a quar- 
terly meeting, where it again undergoes an entry in a 
different shape, a copy of that entiy is delivered out to the 
parties, which is clearly objectionable as legal evidence, 
being at best but a copy of a copy ®. The general depo- 
sitoiy of quakers' registers is at Devonshire House, and 
of other dissenting denominations, at Dr. Williams' 
library, except the Wesleyan methodits and moravians, 
who have registers of their own, as also have many of 
the independent and baptist congregations. Quakers, 
tnethodists, and moravians have a general code of laws 
regulating the whole body, but the several congrega- 
tions of independent dissenters have no connection with 
each other in church government. The consequence is, 
that though Dr. Williams' library is made a general 
repository for registers of burial, marriage, and baptism, 
it is not universally so, and the private registers of the 
several congregations must be inspected to find out any 
particular register not there recorded. 

Copies of these registers are certainly not evidence 
in court, for copies are never received when the original 
can be procured, except in cases of public records de- 
clared to be such by act of parliament or acknowledged 
by the court, which dissentei-s registers are not ; there- 
fore the originals themselves must be produced. In the 
absence of other and better evidence, these originals 
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will not be treated with total disregard ; they are how- 
ever not received in court as primary but only as 
secondary evidence of the facts recorded ; and in 
order to admit them^ a foundation must be laid, by 
shewing that unsuccessful searches have been instituted 
for a parish register of the event, and that the person 
who is the subject of the register, was a dissenter, and 
that his birth or death is entered according to the 
custom of the congregation to which he belonged. 
These preliminary facts being established, the entry 
in the register will be let in as subsidiary evidence 
affording presumptive proof of the particular fact 
sought to be established. 



10,'— Herald's College, SfC. 

By the laws of the college of arms all pedigrees must 
be signed by the proper hands of the parties requesting 
entries to be made in their books, and entries produced^ 
not so signed, are not, for heraldic purposes, entitled to 
any credit ; but on trials at common law, the question 
of admitting or rejecting heralds' books as evidence 
is always treated as a point of law, and is determined 
on reasons of law and authority without any examina- 
tion of the facts p. But a charter of pedigree is not 
evidence, without showing the books and records 
whence it is deduced ^ ; and though the heralds' books 
are sometimes allowed to prove a pedigree, yet this is 
because there is no better evidence, and because it is 
the proper business of the heralds to keep pedigrees, 
and therefore some credit is due to their books, but they 
are not entitled to much attention as they are very 
negligently kept '. 
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Pedigrees of noblemen are pretty well attested by the 
fact of their succeeding to and using the titles and 
dignity ; but this is no evidence in a court of law on 
a trial of right ; nor can Debrett's peerage or any other 
voluntary collection of facts relating to the pedigrees 
of peers be received in evidence on a question of legi- 
timacy. When a peer is a tnistee, a willing purcheiser 
will in geneml rest satisfied with the statement menti- 
oned in those unsanctioned records^ if he finds the title 
and dignity in accordance therewith ; but an unwilling 
or captious purchaser may, I apprehend, legally insist 
on more formal and direct proof of the descent of the 
legal estate from the trustee to his legitimate heir. 

Many other sources of proof are adverted to by 
writers on legal evidence, with which however the 
Conveyancer has little concern. These we may dismiss 
with this general observation, that what is deemed good 
evidence in court, must be equally so in chambers ; and 
therefore in cases requiring reference to matters out of 
the ordinary course, resort must be had to works of a 
more extensive character to ascertain the value of the 
evidence tendered. 
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CHAPTER VIII. 



OF SECONDARY EVIDENCE AND NECESSARY PRESUMPTIONS. 



1. Secondary Evidence, 3. Voluntary Affidavits. 

2. Recitals, 4. Presumptions. 

5. Proposed Alterations. 



I. "Secondary Evidence. 

Proof of the loss or destruction of the original docu- 
ment is a necessary preliminary to the admission of 
secondary evidence, and of the two, proof of the 
destruction more readily lets in the secondary evidence 
of a copy, than proof of the loss, which must ever be 
incomplete and exceptionable. ^It is difficult,' says 
Mr. J. Best, * to lay down any general rule as to the 
degi'ee of diligence necessary to be used in searching 
for an original document, to entitle the party to give 
secondary evidence of its contents. That must depend, 
in a great measure, upon the circumstances of each 
particular case. If a paper be of considerable value, 
or if there be reason to suspect that the party not pro- 
ducing it, has a strong interest which would induce 
him to withhold it, a very strict examination would 
properly be required ; but if a paper be useless, and the 
party could not have any interest in keeping it back, 
a much less strict search would be necessary to let in 
parol evidence of its contents *.' 
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The point to guard against in this respect is a pledge 
or deposit of the original document. If the deeds can 
be satisfactorily traced into the hands of a particular 
individual, and he disclaims all lien on the land, then 
if he can give any reasonable account of their loss or 
destruction, the abstract may be reluctantly compared 
with attested or other copies ; but a title thus proved 
must necessarily be exposed to suspicion, and cannot be 
pronounced as either certainly safe or saleable. As a 
cardinal point, the abstract should, if possible, be ex- 
amined with the original deeds ; and though a case may 
be made, in which, on a trial of right, the court would 
admit the secondary evidence of copies and adjudicate 
the right On that evidence, still I apprehend a purchaser, 
not being apprised of the fact before he entered into 
the contract, is not bound to complete his purchase, if 
the deeds from any cause whatever be not forthcoming, 
unless this want of primary evidence be rendered 
palatable by an abatement. The circumstances must of 
course regulate the advice which accepts a title so cir- 
cumstanced even with an abatement; but concurrent 
possession will afford strong corroborative evidence of 
the truth of the copy. 

With respect to copies generally, it is observable that 
a copy of a copy is not evidence, for the courts require 
the best evidence the nature of the thing admits, and 
the further off any thing lies from the first original 
truth, the weaker must be the evidence ; besides there 
must be a chasm in the proof; for it cannot appear that 
the first was a true copy. Copies are of various sorts, — 
there is first, an Exemplified copy under the seal of the 
court. Second, an Official copy signed by the officer to 
whose care the original is entrusted. Third, an Attested 
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copy ; and fourth, a Plain copy sworn to be true by 
the viva voce testimony of a witness who has examined 
it with the original. The first and fourth only are 
admissible in court, unless as to the second and third 
they are borne out by the collateral santion of the 
examiner's oath. The Conveyancer can of course have 
little concern with this fourth kind of copy; for he 
has no power to administer an oath, but in lieu of that, 
he sometimes requires an affidavit to be made, by the 
party making a particular search, that the annexed copy 
is a faithful transcript of what it purports to be. 

Exemplifications are of higher authority than sworn 
copies ; for the court of justice which puts its seal to 
the copy, is supposed more capable of examining, and 
more exact and critical in the examination, than 
another person is or can be. With respect to Office 
copies a difference is taken between a copy authenticated 
by a person entrusted for the purpose, which is admitted 
in evidence without further proof; and a copy given 
out by an officer who is not specifically authorised to 
make it, this copy is not evidence without proof of 
its actual examination ^. The distinction between office 
and sworn copies has been adverted to (ante p. 101.) 
The evidence of copies in court is elaborately treated 
of by several distinguished writers and need not be 
repeated here. 

We may sum up this part of our subject in the words 
of a cotemporary writer. * When a deed or will has been 
lost, and diligent search is proved to have been made in 
the proper places and of the proper persons, and the sub- 
sequent enjoyment has been consistent with its alleged 
contents, a counterpart, an ancient copy, and a fortioriy 
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an old attested copy, or a copy enrolled for safe custody, 
an ancient copy of an admittance to a copyhold, whether 
or not signed by the steward, the rough draft of a 
release, especially if the original bargain and sale for 
a year be forthcoming, the draft of a copyholder's 
admittance, the steward's book, containing minutes of 
the surrender and admittance, an old abstract, particu- 
larly when it appears to have been perused by profes- 
sional persons and that objections to the title have 
been made and answered, — ^will all be admitted as evi- 
dence of its contents ; nor will the force of such 
evidence be destroyed by the fact that an unexecuted 
engrossment of the deed in question has been discovered; 
as the engrossment might have been lost or mislaid by 
accident ; and in default of such testimony, parol evi- 
dence will sometimes be admissible, particularly where 
there has been a wilful destruction of the instrument 
by the opposite party *^.' 



^.""Recitals. 



With respect to the secondary evidence of recitals, 
it is observable that the recital of one deed in another, 
is by some authorities** considered evidence at law of the 
existence and contents of the recited deed, as against 
the party to the deed wherein the former one is recited 
and those claiming under him, though no proof be 
tendered of the loss or destruction of the recited deed, 
but now such recital is considered as secondary evi- 
dence, and admissible only when the first deed is shown 
to be lost or some other reasons are given for not pro- 
ducing the regular and best evidence of it ; for even 
the admission of a deed on oath will not obviate the 
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necessity of giving regular evidence of its execution, 
much less therefore can the recital of the deed in a 
matter entirely devoid of that sanction be admitted as 
the first and best evidence when better evidence is forth- 
coming, and perhaps in court. The recital is an es- 
toppel to the grantor, but that it is always so to the 
grantee, is a point which remains to be decided. As 
against a stmnger it is clear that the recited deed must 
be proved in the regular way. 

The value which the Conveyancer attaches to a recital 
has already been in part noticed (ante p. 299.) He treats 
it as an interested witness and of that character which 
declarations and affidavits after a suit commenced are 
said to bear in court. Recitals in modern deeds he 
requires to be verified by extrinsic evidence; and recitals 
of documents on record, such as wills and administra- 
tions which are not abstracted in chief, he requires 
to be authenticated by the documents or records them- 
selves, though the recitals may be contained in deeds 
fifty or sixty years old. But single isolated facts stated 
or recited in antient deeds, say forty or fifty years old, 
are in general considered as sufficiently proved by the 
recital, if possession has been consistent with the right 
disclosed by the abstract, and nothing appears to rebut 
the presumption of the truth of the assertion. So I 
apprehend a short pedigree stated in a deed fifty years 
old with possession accordingly, would be sufficient 
prima facie evidence to throw the (mus of disputing the 
recital on the purchaser ; and if he cannot gainsay it, 
he must accept the title ; still the expense of answering 
his observations and remarks on the pedigree, which by 
search or otherwise he has collected, must be borne by 
the vendor ; and if enough be adduced to raise a fair 
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objection to the recited pedigree, which the vendor 
cannot overcome and the title is rejected, the whole ex- 
pense of the investigation is thrown on the vendor, and 
may, I apprehend, be recovered of him ; but this subject 
has been treated of in the chapter on the proof of 
pedigrees. 

Recitals in deeds forty or fifty years old of births, 
marriages, and heirships are frequently admitted in 
evidence, particularly where the transaction is not very 
important, and the expense of furnishing the best evi- 
dence would be considerable ; and it may be said to be 
the constant practice of Conveyancers, on the exami- 
nation of titles, to receive as evidence, recitals of thirty 
or forty years standing if the possession has been accord- 
ingly and there are corroborative circumstances strength- 
ening the presumption that the facts agree with the 
recitals*. If in 1770 A. executes a mortgage in fee 
toB. ; and in a deed of reconveyance or transfer, it is 
stated thatB. is dead, and that C. is his heir and D. his 
executor, who both join in the reconveyance or transfer, 
the evidence requisite to support this recital is an 
official copy of B.'s will, if it be executed in the pre- 
sence of three witnesses, to shew first, the appointment 
of executors, and second, that it contains no devise of 
the legal estate ; — on that appearing, it may be safely 
assumed on the faith of this recital in a deed between 
forty and fifty years old, that C. is B.'s heir at law as 
stated, it being clear that the money is repaid to the 
right hand and that the legal estate is not outstanding 
in a devisee. If the mortgagee's will be not executed 
in the presence of three witnesses, then official extract 
shewing the appointment of executors is all that can 
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be required, for it will then be clear that the legal 
estate is not devised and that it must have descended 
to the heir at law who is a mere trustee, and after a 
lapse of forty years undisturbed enjoyment, it must, 
and would no doubt in court be assumed, that the 
party professing to be the heir is really so and of age, 
until the contrary appears ; and thaty though he be 
described as a mere cousin — ^a trick not uncommon 
with the older Conveyancers, who left it to posterity to 
disprove a relationship stated and acknowledged at the 
time. 

But the recital in one deed, cannot, I apprehend, be 
given in evidence to contradict a recital in another deed; 
each deed must be construed by the evidence contained 
within its four corners. Thus where a testator gave lands 
to his widow for life, with remainder to A. and B. in fee 
in equal moities, and in 1786, D. by indenture (reciting 
that he was eldest son of C. who was eldest son of B. ; and 
that C. had gone abroad and had never been heard of 
since) conveyed his moiety of the lands to a purchaser, 
and in the same year A. by indenture reciting that B. had 
died without issue, conveyed his moiety to another pur- 
chaser, this gratuitous recital of B.'s death without issue 
in a deed not affecting the title, could not it is sub- 
mitted be read in evidence against a statement made 
by one of the family in a material deed supported by 
many years consistent possession. 

A recital in a copyhold admission forty years old is 
entitled to greater weight than a recital in a private 
deed ; for the admission is made in court before the 
homage, persons well versed in parish politics, and 
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these being sworn to present the truth, would never 
admit a gross mistatement on the rolls. Such a 
recital is not therefore to be treated lightly. 



3.— Voluntary Affidavits, 

Voluntary affidavits are frequently resorted to and 
required by Conveyancers under a choice of difficulties, 
in support of facts and averments when more direct 
proof cannot be obtained. As legal evidence these 
documents are clearly inadmissible ; first, they are 
purely voluntary and not being made in any adverse 
process in court, they will not sustain an action 
for perjury, — ^the only temporal punishment for false 
swearing, and which being removed, consequently de- 
stroys one powerful incentive to the elucidation of truth ; 
Second, they are made expressly to support a point, and 
are therefore on the face of them not of that pure and 
disinterested character which is expected from unex- 
ceptionable evidence ; and third, they frequently contain 
nothing more than hearsay evidence, and are often 
made by parties who are not relations or members of 
the family, but mere acquaintances ; nevertheless the 
Conveyancer freely admits this testimony as corrobora- 
tive evidence of general reputation and concuiTent 
possession, and the probabilities certainly are in favour 
of a deliberate aoth ; which is the bond of all society. 
It should appear on the face of the affidavit that the 
deponent is likely to be acquainted with the facts, and 
reasonable grounds should be stated for his belief ^ 
Forms of a few affidavits of this kind are inserted 
in the appendix. 



4 . " 'Presumptions, 

The maxim at law is, that truth and justice shall be 
presumed rather than fraud and error, the courts never 
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presume a wrong but they frequently presume a right, 
leaving it to the parties interested to rebut that pre- 
sumption by shewing the contrary. Thus possession is 
prima facie evidence of property, but the landlord may 
prove that the occupier is his tenant by shewing a pay- 
ment of rent or other acknowledgment. In favour of 
antient grants and long uninterrupted possession, pre- 
sumptions of the most solemn assurances have fre- 
quently been made to meet the justice of the case. 
Thus, before the statute 9 Geo. iii. c. 16, Lord Mansfield 
C. J. held, that a possession and enjoyment for a hun- 
dred years were evidence in support of a title, even 
against the crown ; for though such possession could 
not conclude as a positive bar, because there was no 
statute of limitation against the crown, yet it might 
operate against the crown as evidence of right in the 
defendant, if the claim could have a legal commence- 
ment «. Upon the same principle, uninterrupted enjoy- 
ment of an easement for twenty years or upwards, is 
strong evidence of a right of enjoyment, from which 
juries are directed by the court to presume a convey- 
ance or agreement. 

Some presumptions are founded on the lapse of time, 
as the foregoing ; others, on common experience. 
Of the latter kind, the assent of the recipient of a benefit 
to the conveyance is a necessary presumption, and there- 
fore it is presumed that the dower-ti-ustee has accepted 
the trast till his actual disclaimer be shewn ; conse- 
quently his concurrence in the subsequent convey- 
ance cannot be necessary ; for it is only in case he 
actually disclaims that the object of the trust can be 
evaded. 

So by common experience it is found to be a neces- 
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sai^ presumptioii that a person of the same name and 
conveying the same interest as that limited to a person 
previously mentioned, is the same person. To require 
proof of the fact on every conveyance would be destruc- 
tive of all confidence. The person preparing the ab- 
stract usually inserts the word ^said* without any direct 
knowledge or proof that it is the same person ; but un- 
less there be a great interval between any two deeds or 
assurances^ evidence of identity is seldom called for ; 
if such a chasm exist it may be proper to require evi- 
dence of the occupation during the interval, which can 
only be supplied by recital or some other oral and 
voluntary testimony. Affidavits of identity in support 
of parish registers are sometimes required, but I doubt 
if this requisition can be insisted on, according to the 
usual pi-actice, unless some reason for such collateral 
proof be adduced ; as that several persons of the same 
name were residing in the parish at the same time or 
the like. It is also a necessary presumption that the 
parties filled the characters attributed to them in the 
antient deeds as before noticed (303.) 

The presumption that a legacy, portion, or other 
charge is satisfied after twenty years non-claim is pro- 
posed to be established by express enactment in a bill 
now before parliament^. — ^The subject of this section 
has occupied the attention of a learned and elegant 
cotemporary Writer, to whose work ^ On the doctrine 
of Presumption and presumptive evidence* it is merely 
necessary to refer here. 

b, ''-Proposed Alterations. 

It remains to add a few concluding observations on 
the proposed alterations in the proof of documentary 

Y 
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evidence in and out of court. The common-law com- 
missioners in their second report have proposed a plan^ 
by which a party intending to rely on the authenticity 
of deeds as part of his title^ may save himself the ex- 
pense imd trouble of producing the witnesses to prove 
the execution of the deeds or the truth of a copy on the 
trial, by giving notice to the adverse party that he 
intends to produce the deeds and papers mentioned in 
the schedule at a certain time and place, where it will 
be required of him to admit the due execution of the 
deeds and the truth of such of them as purport to be 
copies, or in default thereof to appear before a judge 
to make such admission ; but the adverse party is not to 
be compelled to make these admissions; the object 
being merely to give the party not in possession of the 
deeds a fair opportunity of inspecting them^ and by 
that means, if he will admit their authenticity without 
proof (as in most cases he is found to do on trial), the 
attendance of the witnesses may be dispensed with. 

This is not a very effective provision, for the defendr^ 
ant may refuse to acknowledge the execution, and as 
a dispassionate contest can seldom be reckoned on, 
each party will very reluctantly admit any point which 
would save his adversary either expense or trouble. 
Each party builds some hope of success on a default of 
proof in the other side as well as on the merits of 
his own case ; and to suppose a person will deprive 
himself of even the slender chance of that benefit is not 
borne out by experience. 

The Real Property Commissioners propose a much 
moi*e efficient plan for the proof of deeds, the inconve- 
niences of which, as at present established in court, both 
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Commissioners denounce. One advantage of a general 
registry, they urge, consists in relieving parties from 
the great difficulty at present experienced in finding 
original documents and enforcing their production 
when they are required to be given in evidence. They 
therefore propose that office copies of original docu- 
ments, certified by the proper officer, and under the 
seal of the register office, of which judicial notice is to 
be taken, should be evidence of the contents, and of the 
due execution of the original, unless objected to after 
notice of the intention to use them, conformably to 
the suggestions respecting original deeds contained 
under the head ^Verification of Documents,* in the 
report above referred to ; and they think that the 
party objecting should be allowed either to require the 
original to be proved or simply to be produced*. 
These recommendations if followed, will make con- 
siderable alterations in the nature of evidence, as 
indeed the establishment of a ^ General Register' will 
completely change the present system and practice of 
Conveyancing ; but though perhaps they may be 
ultimately adopted, the period of their establishment 
must necessarily be from many causes comparatively 
remote. 



v2 



APPENDIX. 



AFFIDAVIT in support of a Pedigree. 

A. B« of &c., maketh oath and saith that he was 70 years of age the 
5th day of October last, and was well acquainted with and related to 
G. D. late of &c. deceased, being his second cousin on his mother's side; 
and that he has been informed and verily believes, that the said C. D. 
died on the 3l8t July, 1800, without having any legitimate or other 
issue, leaving C. F. his widow him surviving, and that the said C. F., 
the widow departed this life in the month of February, 1826. And this 
deponent further saith that he was well acquainted with G. H. late of 
&c. deceased, who was the brother of the said C. D., and that the said 
G. H. died long before the said C. D., leaving J. K. his only son, who 
was noticed by the said C. D. as his nephew and heir at law, and 
treated accordingly. And this deponent further saith that the said J. K. 
was enticed away and left his uncle in or about the year 1826 with an 
intention of going abroad to the West Indies as was understood, and 
though repeated enquiries have been made for the said J. K. by this 
deponent and others, he (the said J. K.) hath never been heard of since, 
and this deponent hath been informed and verily believes the said J. K. 
is now dead without issue. And this deponent saith he well recollects 
L. M. another brother of the said C. D. who went to London in his 
youth, and that the said L. M. shortly afterwards married there and had 
a large family, but with that fBimily this deponent is not acquainted. And 
this deponent further saith that he never heard that the said C. D. 
made any will, and that no person hath ever within his recollection 
made any claim in respect of such wiU. And this deponent further saith 
that he hath resided in the parish of Fairleigh thirty years and upwards ; 
that he well knows the situation and extent of a certain farm and lands 
called Westlecott, situate in the said parish, and that the same was for 
many years in the possession of one N. O. as tenant to the said CD 
up to the time of his death, and that on his decease P. Q. (who repre- 
sented himself to be, and this deponent verily believes he was, the 
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eldest son of the said L. M. and as such the heir of the said G. D.)* 
took possession of the said farm and lands and hath ever since been in 
the quiet and peaceable possession of the same. 

Sworn before 

R. S. Master Extra 
in Chancery, 

the day of 1832. 

AFFIDAVIT as to the Identity of Parcels. 

A. B. of &c. laboiurer, maketh oath and saith that he is 70 years of 
age last birth day ; that he hath resided forty years in the parish of Ham, 
in the county of York ; that he is well acquainted with the farm and lands 
called Toothill, having worked thereon for many years ; and this 
deponent further saith that he recollects the hedge between the Sandy- 
piece and the Nythe being grubbed up many y^ears ago, he having 
assisted in the same, on which occasion the said two pieces of land were 
laid into one and ploughed up and sowed with vetches, and the said 
piece of land so united hath ever since been called and is now known 
by the name of the Sandy-piece, and contains by reputation seven acres 
or thereabouts ; and this deponent further saith that the said farm and 
lands have been in the occupation of G. D. as tenant to E. T. for the last 
twelve years or thereabouts, and before that time the said farm and lands 
were in the occupation c^ G. H. who died there. Dated, &c. 

Sworn, &c. 

AFFIDAVIT that a particular Messuage was in a 
certain Family forty years ago. 

J. W. of, &c. yeoman, maketh oath and saith that he was bom in die 
month of April, 1750, and that he this deponent is the son of J. W. late 
of F. aforesaid, and EHzabeth his wife (formerly Elisabeth L., spinster) 
both long since deeeaaed, and that ever since he can remember he has 
known a certain messuage or tenement, orGfaard* piddle <xf growad, ftdd 
other hereditaments, situate in the tithing of H. in the parish of B. in 
the county of £. ; and that the same were formerly in the oocnpation of 
R. Y. and afterwajrds of J. P. and are now in the occupation of J. G. ; 
which this deponant hath been iDformed and verily believes was for- 
merly the estate and inheritance of one W. B., afterwards of this depo- 
nent's said mother Elizabeth W. ; and this deponent further saith that 
he remembers the rents of the said estate being paid to and received 
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by tfaiB deponent's said fiither during his life^ and after his death the 
rents of the said estate were received by and paid to this deponent's 
said mother. — ^Dated, &c. 

AFFIDAVIT attesting the truth of a Parish Register. 

Sworn. &c. 

A. H. clerk to D. C. of, &c. gentleman, maketh oath and saitib that he 
this deponent hath carefully compared and examind the paper- writing 
hereto annexed [or above written] with the original entry thereof in the 
books for the register of baptisms kept at A. in and for the parish of B. 
and that the same is a true and correct copy therefrom in the words 
and figures as the same doth appear in the said registry ; and that he this 
deponent was present and did see the Rev. I. B. curate or minister of the 
said parish extract tiie same from the said registry with his own hand 
and afterwards sign the same with his own proper hand, and that the 
name LB. thereunto set and subscribed is of the proper hand- writing 
of the said I. B. — ^Dated, &c. 

Sworn, &c. 

Another Form. 

"The Year 1804. 
" No. 16, Benjamin Cooper of this parish, single man, a minor, with 



consent c^ parents, and Matilda Deer, of the parish of Charsfield, single 
woman, were married in this church by license, this thirteenth day of 
August, in the year of oiu: Lord one thousand eight hundred and thirty- 
four, by me William Brown, rector. 

This marriage was I Benjamin Cooper, 
solenmized between us I Matilda Deer. 



In the presence of 



Mary Cooper. 
John Howard. 



" 1807. 

" Cooper — Matilda, the .wife of Benjamin Cooper, (late Matilda Deer, 

spinster,) aged 24 years, was buried February 12th." 

The above is extracted from the register of the burials in the parish 

of Wickham Market, in county of Suffolk, by me 

A. B. Curate. 

C. D. of, &c. gent, maketh oath and saith that the above certificate of 

the marriage of Matilda Deer with Benjamin Cooper, is a true copy of an 

entry made in the book kept by the rector, of the parish of D. in the county 

of S. for registering marriages in the said parish, sofieur as relates to the 

tnarriage of the said Matilda Deer with the said Benjamin Cooper, And 
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this deponent further saith that the above extract of the burial of the said 
Matilda Deer, then Matilda Cooper, is a true copy of an entry made in 
the books kept by the curate of the parish of D. aforesaid, for registering 
burials in the said parish, so far as relates to the burial of the said Matilda 
Cooper. And this deponent further saith, that he carefully examined 
and compared the said two several extracts with the respective books 
from which they were taken. — Dated, &c. 
Sworn, &c. 

AFFIDAVIT of Identity. 

A. B. of, &c. maketh oath and saith that he well knew James Smith, 
late of, &c. deceased, and that he died on or about the 5th day of April, 
1813, and he hath been informed and verily believes that the said 
James Smith is the same James Smith as is mentioned in the extract 
from the books kept for registering burials in the said parish hereunto 
annexed. — ^Dated, &c. 

Sworn, &c. 
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ABROAD, 

as to proof of death abroad without issae, 

286. 
proof of deeds executed abroad, 43. 
general power of sale by person going 

abroad, 40. 

ABSTRACT. 

counsel formerly prepared, 26. 
examination delayed till opinion pronounced, 

28. 
should be examined with original deeds, 313. 
exception to this rule, ib. 
if it should include all the old deeds, 211. 
of production of deeds to verify. 107, 8. 
of examining it with records, 1 10. 
to whom it belongs, 139. 
recital of recovery no evidence of entail ,211. 
commencing with will, divisor's seisin to be 

proved, 212. 
of a 60 years' title, ib, 
as to suppression of old deeds, 212, 213. 
same of satisfied mortgages, 216. 

ACCOUNTANT-GENERAL, 

of notice to, by motion in the cause, 200. 

ACT OF BANKRUPTCY, 
what is, 244, 5. 

notice of, an objection, 142, 248. 
See Bankruptcy, 

ACT OF PARLIAMENT, 
proof of titles under, 81. 
as to the concluding clause, ib, 

ACQUAINTANCE. 

affidavit by, what value, 294, 319. 

ADMINISTRATION, 

or probate, only evidence as to leaseholds, 
150, 152. 
See Death, 

ADMINISTRATOR, 
of titles under, 208, 9. 

ADV0W80N, 

of titles to, 184. 

AFFIDAVIT, 

voluntaiy, disregarded in court, 15. 
See Voluntary, 

AGE, 

proof of, 281. 
carious case OB, 282. 

ALTERATIONS, 

general rules concerning, 22. 

pencil alterations in will, 100. 

proposed, in proof of deeds, 321. 
ANNUITY, 

considered as an incumbrance, 264. 

of guarding against, 265. 

of search for and precautions against, 142. 

as to release of, 265. 

term, what protection against, 266. 
ANNUITANT, 

of title required by, 221. 

not entiaed to deeds, 142, 264. 



ANTIENT DEMESNE, 
of titles under, 170. 
of recoveries in other courts, 171. 

APPOINTMENT, 
proof of, 2. 
of titles under, 67. 

grant and appointment blended, 67, 8. 
points to be attended to in abstract of, 69. 
conveyance by, sufficient without release, 
224. 

ASSESSMENTS, 

whether by reference to, old deeds may be 

suppressed, 212. 
afibrd what evidence, 275, 6. 
See Land tax, Poor rate, S^c, 

ASSIGNMENT, 

assignee need not sign it, 147. 

acceptance presumed, ib, 

covenant of indemniw, 148. 

proof of the assignee's title, 148, 152. 
ATTENDANT TERM, 

judgment evaded by. 226. 

if crown debt evaded by, 236. 

its effect in bankruptcy, 249. 

ai to presuming surrender in register county, 
25. 

of protection against incumbrances by, 272. 
ATTESTED COPIES, 

purchaser's right to, 114. 

their value considered, 115. 

of what deeds purchaser entitled to, 116. 

as to records, 1 17. 

what are courts of record, ib, 

of wills, as to, 118, 121. 

trustees and assignees bound to furnish, 119. 

concession of covenant to produce, a denial 

of attested copies, ib, 
as to, where estate sold in lou, 120, 137. 
of stamp on, 121. 
proper stipulation as to, t^. 
of court rolls, 159. 

ATTORNEY, 

proof of deeds executed by, 37, 40. 

power a document of title, '37. 

purchaser not compellable to take conveyance 

by, 38, 40. ^ 

of his collateral covenant, 43. 
See Copyhoid. 

B. 

BACHELOR, 

indicated by the letter B, in parish rerister. 
291,308. * 

BANK OF ENGLAND, 
of notice to, 199. 
See Dittrijigat, 

BANKRUPTCY, 
lien of, 243. 
relation to act of, 244. 
notice of insolvency immaterial, ib. 
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BANKRUPTCY, 

acts of J what are, 244. 
of composition deeds, 245. 
of notice, 246, 7. 
fraudulent preference, 246. 
purchase from trader, 142. 248, 252. 
if dct of, evaded by attendant terra, 249. 
purchase of assignees, 250. 
enrolment of proceedings, 251. 
concurrence of bankmpt, 251, 2. 
act of, an objection to title, 248. 
and insolvency compared, 258. 

BARGAIN AND SALE, 
proof of, 55. 

making tenant to prascipe, t&. 
enrolment of, 56, 111. 
endorsement, what evidence, 57. 
precautions on abstract, of^ 56. 
may operate as a grant, release, &c., 57. 
enrolment copy, what evidence. 111. 

BARON AND FEME, 

presumption as to age of child bearing, 200. 

BASTARD, 

indicated by the letters BB, in parish re- 
gisters, 286. 

BIBLE, 

entry in, admissible in pedigree, 294, 6. 

BILL OF SALE, 

of personal estate, 195. 
by sheriff, 196. 

BOND, 

creates what lien on lands, 239, 240. 
of purchases from heir and devisee, ib, 
of the late consolidated act, id. 

BOUNDARIES, 
confusion of, 168. 

C. 

CANAL SHARES, 
of title to, 83. 

See Cfrnvpany, 

CERTIFICATES, 

of the necessary, to support pedigrees, 278. 

CHARGE OF DEBTS, 

its effect nnder late act, 243. 
of title under, 206. 

CHOSE IN ACTION, 
of title to, 195. 
of notice to debtor, 197. 

CHURCH PROPERTY, 
of titles to, 181. 
and to church leases, 149, 153. 

COGNOVIT, 
lien of, 239. 

COLONIAL PROPERTY, 
of title to, 192. 
effect of registration, 192, 3. 

COMMON, 

consolidation of rights, useless, 86. 

COMPANY, 

transfer of shares in, 83. ' 
of purchases by, 82. 

COMPENSATION ACTS, 
of titles under, ^2. 

COMPOSITION DEEDS, 

of titles under, 245, 246, 259. 

objections to instruments of this kind, 260. 

voluntary preference, 255. 

CONDITIONS, 

of restrictive conditions of sale, 219. 



CONTINGENT REMAINDERS, 
of titles under, 191. 
may be bound by estoppel, 192. 

CONVEYANCER'S EVIDENCE, 
general nature of, 1, 3, 13, ^69, 214. 

COPIES. 

different sorts and value of, 313. 
of sworn copies and affidavits, 101, 314. 
of wills, their value, 100, 1, 112. 
See Attested Copy, Probate, 

COPYHOLDS, 

of deducing a title to, 155. 

value of stamped copy, 156, 158. 

proof of steward's hand- writing, 156, 157. 

mode of conveyance compared with free- 
holds, 156. 

roll admitted without stamped copy, 157. 

whether steward bound to produce, ib. 

examined copy, what evidence, and when, 
157, 158. 

of copyholds sold in lots, 159. 

of attested copies, ib. 

of notice, 160, 161. 

of error on rolls, 160, 162 

whether rolls a record, 160. 

of right to inspect, 161. 

presentment may be proved by draft of stew- 
ard's entries, 162. 

whether enfranchised copyholder has a right 
to inspect rolls, 163. 

freeholder no such right, t6. 

of title under enfranchisement, 162 — 166. 

tenant on enfranchisement should preserve 
evidence of copyhold title, 164. 

of enfranchisement by tenant for life and 
tenant in tail, ih- 

of fines and recoveries in Westminster, 165. 

both tiOes requisite to enfranchised pro- 
perty, 165, 167. 

presumptions as to freehold title, 165. 

of incumbrances on the seignory,^ 166. 

of creation of term to protect against, 167. 

precautions as to customs, 168. 

identity of parcels, 37, 167, 8. 

confusion of boundaries, 168. 

of a general devise, ib, 

judgment, no lien on, 228. 

precautions on accepting title by power of 
attorney, 44. 

COUNTERPARTS, 
of frauds by, 47. 
of stamp on, 48. 

evidence requisite to let in, 49, 50. 
deposit of, 49. 
inspection, 51. 

COURT, 

of payment into, 206* 

COVENANT TO PRODUCE, 

of its currency with the l^nd, 125. 

objection for want of legality considered, 
126. 

few covenants continue legal, 127. 

if compellable, under covenant for further 
assurance, ib. 

to make covenant legal, appointment to be 
dropped, 128. 

lost, by alienation, 129. 

by trustees and mortgagees, 130. 

proviso avoiding it on obtaining fresh cove- 
nant, 131. 

if it authorizes a copy, 132. 

without a schedule, its effect, ib. 

should embrace what deeds, ib, 

expense of, 133* 
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COX5JJIANT TO STAND SEISED, 
feoffment construed as, 54. 
decree of relationship to support, 58. 
proof of their relationship, d9. 
to a volantaiy conveyance, 54. 

CREDITORS, 

assignment for benefit of, its effect, 246. 
See Compontion dud, 

CROWN DEBTS, 

general doctrine as to, 234. 

notice of, 235. 

defaulter to taxes, ib. 

estates, when bound by, 235, 6. 

evaded by what outstanding terms, 236. 

release and qmetut, ib. 

CURTESY, 

considered as an incumbrance, 262. 

D. 
DEATH, 

proof of, abroad, 286. 

proof of, without issue, 287. 

presumptions on. this head, t6. 

probate and administration, evidence of, 

287, 8. 
of soldiers and seamen, 289. 
of noblemen, 311. 
ofdowress, 291. 

DEBTS, 

what, bind estates, 241. 
simple contract debts bind estates, when, 
242. 

See BoTid, Charge, Incumbrances, Judg- 
ment. 

DECLARATIONS, 

of deceased persons, what value, 293. 
must be made by relations, 294. 
yoit liUm motam, 297. 

DECREE, 

of sales under, 179,207. 

purchaser under, bound to accept equitable 

title, 179. 
enrolment of, 207. 

DEEDS, 

proof of, when thirty jears old, 4, 12. 

proof of, when not thirty years old, 13, 52. 

authenticity secured by criminal law, 13. 

proper custody of, and possession invincible, 
6, 13, 14. 

conveyancer seldom calls for proof per tettet, 
2,11,14. 

inutility and inconvenience of such proof in 
chambers, 14, 15. 

what if no witness present at execution, 16. 

general observations on execution of, 18. 

proof of, when executed by attorney, 37. 

presumptions as to, in master's office, 4 1 . 

executed abroad, proof of, 43. 

of the proof of jMirticular deeds not thirty 
years old, 52. 

of erasures and interlineations in, II. 

interrogatory on proof of deeds in chancery, 
89. 

production of, 107. 

expense of production, 107, 8. 

vendor bound to procure inspection of, 108. 

of production in master's office, 113. 

by order of court, 114. 

of general right to inspect, 122. 

pr^uction, if compellable without cove- 
nant, 123. 

production in equity > 125. 

of covenants to pro<luce, ib. 

custody of, 133. 

incident to possession, 135. 



DEEDS, — continued, 

of trover for, 122. 135. 

custody of, as between tenant for life and 

remainder man, 135. 
custody of, on settlement, 136. 
custody of, where estate sold in lots, 137. 
if vendor has a right to ret&in deeds to satisfy 
his former covenant, 138. 

DEEDS TO LEAD 

and declare uses, of the abstract of, 69. 
at what time they may be executed, 69, 70. 
when to be executed by married woman, 70. 

DEED POLL, 

feoffment by, 53. 

DELIVERY, 

presumed, when, 21. 

DEPOSIT, 

of lien created by, 6, 107. 

essential point to guard against, 313. 

of copy or court roll, 158. 

DEVISE, 

probate, no proof of, unless will lost, 1. 
See Probate, WiU. 

DEVISEE, 

of purchases from, in respect of bonds, 240, 
bound by what debts of testator, 241. 

DISSENTING REGISTERS, 
value of, 308. 

DISTRINGAS, 

if bank will notice, 198. 

DOWER, 

an incumbrance, 260. 

proposals concerning, ib, 

of the purchaser's liability to, 261. 

provision against, by equitable settlement, 

lb. 
modes of releasing, 261, 2. 
trustee need not join in conveyance, 320. 
fine levied to l»ar, wife need not execute 
declaration of uses, 70. 

DOWRESS, 

death presumed, when, 291. 

DRAFTS, 

to whom they belong, 140. 

E. 
EASEMENT, 

presumptions as to, 320. 

ECCLESIASITCAL COURT, 

if justified in refusing permission to pur- 
chaser to copy will, 1 13. 
bound to give out will on security, 99. 
See Probate, WiU. 

EJECTMENT, 

general view of evidence in, 16, 42. 

ENFRANCHISEMENT, 
of titles under, 163--166. 
See CopyhoUU. 

ENROLMENT, 

of bargain and sale, 56, 111. 

ENGLAND, BANK, 

evidence required by, on transfer by power, 
45, notes ii. 
See Distringcu. 

EQUITABLE ESTATES, 
of titles to, 173. 
of 20 years non-claim, 174. 
consequences of this doctrine, 175, 6. 
of voluntary e<|uities, 178. 
secondary equities of no value, ib. 
supportea solely by valuable consideration. 
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£Q U ITA BLE EST ATES,— continued 
volunteer is without a remedy, 178. 
heir of equitable mortgagee has do available 

interest, ib. 
equitable title unmarketable, ib, 
except when, 179. 

protected by notice to leeal owner, 180. 
trustee responsible for wilful neglect of such 

notice, 181. 
lien of judgment attaches on, when, 227, 228. 

ERASURE. 

in deed, 30 years old, 11. 
general rules concerning, 22. 
See Inter lineation, 

ESCROW, 

deed executed by attorney should be deli- 
vered as, 45. 

ESTATE TAIL, 

proof of failure of, 286. 
See Death , I$$ue. 

EVIDENCE, 

in ejectment, general view of, 16, 42. 
in real action, ditto, 17. 
on bill for specific performance, ditto, 41 . 
proposed alterations in, 321. 

See Conveyancers' Evidence, and TMe 
of Contents, 

EXCHANGE, 

evidence of entry, 62. 

of the implied warranty, 62, 3. 

production of deeds, 62. 

by mutual release preferred, 63. 

under inclosuies, ib, 

EXECUTOR, 

his receipt indemnifies purchaser, 151. 
precautions on dealing with, ib, 
de son tort, acts of good, if he take out ad- 
ministration, 209. 
and trustee distinguished, 208. 
oftitleunder, 206, 208. 

EXECUTORSHIP, 
evidence of, 209. 

EXECUnON OF DEEDS, 

proof of, when necessary, 8,11% 
general observations on, 18, 19. 
presumed after 30 years, 12. 
what if no witness present at, 16. 
presumptions as to, in chambers, 19. 

in master's o6Sce, 41. 

in chancery, 89. 

abroad, 43. 

See Deeds, 

EXECUTORY DEVISE, 
of titles under, 192. 
good if all parties join, f6. 

F. 

FINE, 

uses of, when to be executed by married 

women, 70. 
proof of, at law, 71. 
evidence of chirograph, 71, 72. 
proof of proclamations, t6. 
of the parcels in, 74. 
amendment of, t^. 
of the king's silver, 75. 
perfect when, 75 — ^77. 
search for, 75, 76. 
forgery of, 76. 
neglect to pass, 76, 77. 
precautions as to, 77. 

FEOFFMENT, 

proof of livery, 52. 
uy power, 44. 



FEOFFM£NTr-o>nttnu«</. 
by deed poll, 53. 
livery presumed, when, 54. 
may operate as release, &c., 53. 
or covenant to stand seised, 54. 

FLEET REGISTER, 
what evidence, 308. 

FOREIGN, 

registers, what evidence, 308. 

FOREST RIGHTS, 

consolidation of, useless, 86. 

G. 

GAVELKIND, 

general observations on titles to. 172. 
of the disgavelling statutes, 173. 

GIFT 

is a voluntary conveyance, 59. 

as to search for judgments on titles under, 

ib, 
certificate of grantor's burial requisite, GO. 

G RANT, 

creates no warranty, 61. 
to what applicable, 60. 

H. 

HEARSAY. 

admissible in pedigree, 203, 294. 

HEIR, 

bound by what debts of ancestor, 240, 241. 

HEIRSHIP, 

reciul of, what proof, 299, 317. 

HERALDS' COLLEGE, 

extract from, what evidence, 310. 

I. 

IDENTITY, 

presumptions as to, 304, 321. 
See Parcels, 

ILLEGITIMACY, 
proof of, 285, 295. 
See Marriage, 

INCLOSURE, 

of title to allotments, 84, 5. 

enquiries concerning, 84. 

evidence in support of, 84, 5. 

of the parcels, 85. 

consolidation of common rights, useless, 86. 

INCUMBRANCES, 

of protection against, 272. 
vendor bound to procure satisfaction, 222, 3. 
See Chap, VI, 

INSCRIPTIONS, 

admissible in pedigree, 293, 296. 

INSOLVENCY, 

purchase of trader in piison, or vnder ar- 
rest, 252. 
of the petition, 253. 
of the assignment, 254. 
and bankruptcy compared, ib, 
voluntary preference, 255. 
of frauds by, 253. 
precautions against, 256. 
titles under, relieved by late act, 257. 
of titles derived through insolvent assignees, 

258. 
proof of insolvent's discharge, 259. 
sale should be by public auction, ib, 
its effect on estates tail, ib, 

INSPECTION, 

See Attested Copies, Covenant to pro-^ 
duce. Deeds, 
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INSURANCE, 

of tide to life policy, 201 , 203. 
is by way of indemnity only, 201. 
who may insare, 202. 

INTERESSE TERMINI, 

release not supported by, 53. 

INTERLINEATION, 

in deed 30 years old, 11. 
general rules concerning, 21, 2. 

INTESTACY, 
proof of, 276. 

IRELAND. 

priority by re^stry, 232. 
of judgments in, 233. 

ISSUE, 

proof of death without, 286, 302. 

J. 

JUDGMENTS, 

search for, when requisite, 141, 225, 231. 

vendor bound to procure satisfaction of, 223. 

may be avoided by exercise of power, 224. 

by attendant term, 226. 

of notice in this lesjpect, 227. 

lien attacheson eciuitable estate, when, ib, 

attach on copyholds, leaseholds, and per- 
sonal estates, when, 228. 

on life estates, when, 229. 

no lien in bankruptcy, ib, 

lien of, generally, 230. 

lien attaching on legal estate cannot be de- 
feated, ib. 

search for what time, and against what per- 
son, 23. 

and in what place, 231, 2. 

presumption of satisfaction, 231. 
' priority in Ireland by registry, ib, 

vacation, release, and discharge, 233. 

L. 

LAND TAX, 

as to the redemption of, 268. 

what sufficient evidence of redemption, 269. 

loss of certificate, 270. 

if possession of certificate confers any lien on 

land, ib, 
of redemption by strangers, Ut. 
of mortgages and conveyances under acts, 

270,271. 
assessments preserved in office of clerk of 

the peace, 271. 
assessments, what evidence, 275, 6« 
See Parcels, 

LEASEHOLDS, 

of the lessor's title, 143. 

vendor bound to produce, ib, 

limit to this rule, 144. 

contra at law, 145. 

condition that lessor's title shall not be re- 
quired, 145, 219. 

bishop's leases, 146. 

whether lessee can require production of 
lessor's title, 146,7. 

usual proof of lessee's title, 152. 

of title to renewable, 153. 

leases b^ ecclesiastical persons in reversion 
void if existing lease within three years of 
expiring, 149. 

recital of surrender, what avail, ib, 

devolution by will, 150. 

{>robale only evidence, 150, 209. 
OSS of probate, how supplied, 209. 
executor's assent, when presumed, 151. 



LEASEHOLDS,— cmitifitMd. 

sale by executor, estate cannot be followed, 

151. 
assignment by executor de ton tcrt, good if 
he take out letters of administration, 209. 
judgment, when a lien on, 228. 
not included in words " real estate," 259. 

LEASE AND RELEASE, 
proof of this conveyance, 65. 
loss of lease, ib, 
what sufficient to support, 66. 
may operate as a simple release, 65. 

LEGACY, 

receipt good discharge, 266. 

whether purchaser can require both receipt 

and release, ib, 
mode of discharge, 267, 321. 
of title to, 197. 
of notice to trustees, 198. 

LEGAL ESTATE, 

of the first importance with the convey- 
ancer, 57. 
See Dudi, 

LEGITIMACY, 

as to proof of, 283. 

presumptions as to, 295, 6, 307. 

provable by reputation, 295. 
See Marr%ag€, 
LIEN, 

enquiry for, should be accompanied with 
notice of purchase, 6. 

of judgments, 230. 

of bond and other debts, 241. 

UFE ESTATE, 
of title to, 185,6. 
production of deeds, 185, 135. 
of incumbrances on, 187, 229. 
$an» tcastei and dilapidations, 187. 
in stock, of title to, 200. 
owner entitled to deeds, 135. 
though previously tenant in fee, 136. 

LIS PENDENS, 

a lien which every one is bound to notice, 

207,237. 
and against which there is no guard or 

escape, 238. 
search for, ib. 

M. 
MARK, 

of signature by, 95. Notes ii. 

MARRIAGE, 
proof of, 284. 
by certificates, 278, 283. 
by cohabitation, 284, 295. 
by collateral evidence, 285. 
presumptions concerning, 287. 

MASTER, 

of production of deeds before, 113, 114. 
proof of deeds in his office, 41. 
usual interrogatoiv respecting, 89. 
vendor must produce all the deeds before, 
215. 

MISNOMER, 

in parish register, 307. • 

MONUMENTS, 

inscriptions on, admissible in pedigree, 296. 

MORTGAGE, 

incumbrance of the first order, 262. 

of protection against, ib, 

constructive notice, 263. 

of laches in leaving deeds with mortgagor, 

ib, 
of old mortgages, 264. 
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MORTGAGEE, 

of the title required by, 220. 

may abandon treaty at any time, ^21. 

N. 

NEW RIVER, 
real estate, 83. 
of title to shares, ih, 

NEXT PRESENTATION, 
of titles to, 184. 

NOBLEMEN, 

peerage books no proofe of heirship, 91 1. 
pedigree proved by Heralds' College, dlO. 

NOTICE, 

as regards copyholds, 160. 

to legal owner, its effect, 180. 

of notice to debtor, 197. 

of notice to Bank of England, 199. 

by recital of deed, 210. 

of constructive notice, 217. 

its effect on lien of judgment, 227. 

in bankruptcy, 246, 7. 

O. 
OFFICE COPY, 

of will, its value in court, 100. 
and to conveyancer, 112. 
See Copies. 

P. 

PARCELS, 

conveyancers concern with, 30. 

identity, a grand object, 31. 

proved by old leases, rates, and assess- 
ments, ib. See Asseuments, 

of extrinsic evidence to explain, 30, 31. 

of parol evidence to explain, 33. 

dinerent sets, referred to different uses, 
31,32. 

" more or less," 34. 

by estimation, 35. 

as to deficiency of, 36. 

copyhold, ancient description includes pre- 
sent quantity, 37, 168. 

PARISH REGISTERS, 

different sorts and value considered, 304. 
not canonically prepared, 307. 

PAROL evidencp:, 

admissible to identify parcels, when, 31, 33. 

PARTITION, 

of titles under, 64. 
implied warranty, 64, 65. 

PEDIGREE, 

as to proof of seisin, 275. 

proof of intestacy, 277'. 

proof of, by entries, inscriptions, and decla- 

tions, 294. 297. 
of eldest son, proof to support, 278. 
of second and other sons, 279. 
of daughters, 280. 
of collateral relations, 281. 
proved by recital, 298. 
hearsay admissible in, 293, 4. 

PEERAGE 

books no proof, 311. 

PENCIL ALTERATIONS 
are deliberative, 100. 

PERPETUITY, 

doctrine of, applied to powers, 87, 8. 

PERSONALTY, 
of title to, 195. 
of incumbrances on, 228. 

See Bill of bale. Chose in Action, In 
surance. Judgments, Legacies, 



POOR RATES, 

what incumbrance, 271. 
assessments, what evidence, 276. 

PORTIONS, 

what incumbrances, 267. 
as to release of, t6. 
presumption concerning, 268, 321 . 
of guard against, 267, 8. 
See Annuity, • • 

POSSESSION. 

strong corroborative evidence, 291, 300. 

POWER, 

cannot be executed by attorney, 44. 
proof of deeds executing. 2^ 67. 
doctrine of perpetuity applied to, 87, 88. 
of revocation, 88. 

Presumption as to signing and sealing, 20. 
ugden'sact, retrospective and wearing out, 

POWER OF ATTpRNEY, 
a muniment of title, 37. 
general power of sale practically useless, 40. 
requisites to, 46. 

executed in America, how proved, 43. 
most used as to copyholds, 44. 
general rules as to, 44, 45. 
deed executed by, should be delivered as an 

escrow, 45. 
proof of povrers, 46. 
as to revocation of power. 45. 
evidence required by Bank of England on 

transfer by power, ib, 

PRACTICE, 

the criterion of right, 3. 

PRESENTMENT, 
as to proof of, 162. 

PRESUMPTIONS, 

from lapse of time, 320. 

from common experience, t6. 

as to possession, ib, 

as to property, ib, 

against crown, ib, 

as to easements, ib, 

as to grantee's acceptance, ib, 

as to identity, 304, 321. 

as to discharge of debts and incumbrances, 

231,267,321. 
as to satisfaction of judgment, 231. 
as to marriage, 296, 384. 
as to death abroad, 286. 
without issue, 287. 
in matters of pedigree. 278, 293, 297. 
that parties fill the characters they represent, 

301,304. 
as to the due execution of deeds, 13. 19. 

PRIVATE ACT, 

of parliament, of titles under, 81. 
as to the concluding clause, ib. 
saving clause, 81, 2. 

PROBATE, 

value of, 91, 100. 101. 

is a muniment of title, 104. 

of stamp on, 105. • 

custody and production of, 106, 112. 

and not will, evidence as to leaseholds, 150, 

152. 
only evidence of executorship, 208, 209. 
loss of, how supplied. 209. 

PRODUCTION OF DEEDS, 
is at vendor's expense. 5, 107. 

See Attested Copies^ Covenant to Pro^ 
duce. Deeds, 

PROPERTY TAX. 

assessments, what evidence, 276. 
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PROTECTION, 

against incumbrancest 272. 

See Attendant Term, Judgment^ Pouter, 

Q. 

QUAKERS, 

register, what evidence, 309. 

QUIT RENT, 

how reserved, 268. • 
presumption, as to discharge of, ib. 

RATES, 271. 

REAL ACTION, 

general view of evidence in, 17. 

RECITAL. 

considered as secondary evidence, 315. 

an estoppel, 316. 

gratailous, 318. 

in old deeds, 317. 

of heirship to trustees, 311, 318. 

proof of death by, 298. 

of death without issue, 299. 

of failure of issue, 299, 300. 

of marriage, 299. 

of birth of issue, 300. 

supported by prior and subsequent possession 

only, 301. 
of deed, notice of its contents, 210. 
of recovery, no evidence of entail, 211. 
in copyhold admission, its value, 318. 

RECOGNIZANCE, 
lien of, 237. 
of witnesses, ib, 

RECORDS, 

of examinin? abstract with, 1 10. 
meaning of uie word record, 111. 
enrolment of bargain and sale, ib, 
of purchasers' right to official copies of, 112. 
of attested copies of, 117. 
what courts are of record, ib, 
registry of will, if a record, 1 18. 
prerogative court not of record, ib. 

RECOVERY, 

of making tenant by bar^in and sale, 55. 

exemplification, what evidence, 77. 

presumptions as to tenant, 78, 80. 

Pigot's act, 78, 9. 

precautions as to, 79. 

in Wales and Chester, '80. 

of the parcels in, 9, 81 . 

REGISTERS, 

See Parish, 

REGISTRATION. 

general rules in regard to evidence, 23, 

of searches in, 24. 

of notice by, ib, 

effect of notice of unregistered deed, 25. 

of term presumed surrendered, ii, 

RELEASE, 

not supported by interesse termini, 53. 

nor estate at will, ib, 

rendered a nullity 'by previous appointment, 

224. 
of marshalling, when blended with appoint- 
ment, 68. 

REMAINDER-MAN, 

when entitled to deeds, 136. 

See Contingent Rem, Revertion, 

RENEWABLE LE/kSEHOLDS, 
of title to, 153, 149. 

reason for carrying it back 60 years, 154. 
production of old leases, how enforced, 155. 



RENT, 

quit and other rents, presumptions as to, 268. 

See Qtiit Rent, 

REPUTATION, 

its value in and out of court, 295. 

REVERSION, 

cautions on purchase of, 9, 10. 

of title to, 188. 

inadequacy of price, 189. 

sale by auction unimpeachable* 190. 

of incumbrances on, 191. 

REVOCATION, 

of letters under power of, 88. 

S. 

SALE AND EXCHANGE. 

requisite proof in sales under power of, 87. 
as to doctrine of perpetuity, to, 

SEALING, 

of the essence, 6 contra of signing, 19. 
presumed, when, 21. 

SEAMAN, 

proof of his death, 239. 

SECONDARY EVIDENPE. 
value of, 313. 
what necessary to let in, 312. 

SEISIN, 

as to proof of, 212, 274. 

by occupation, 274. 
by assessment, 275. 
delivery of, by power, 44. 
pursued, when, 54. 
SETTLEMENT, MAJIRIAGE, 
proof of titles under, 86, 7. 
precautions respecting, 87. 
powers of sale and exchange in, ib, 

SHIPS, 

of titles to, 194. 

SIGNING, 

signing not essential to deeds, 19. 
by a mark, 95, notes iil 

SLAVES. 

See Colonial Property. 

SOLDIER, 

proof of his death, 290. 

SOLICITOR, 

for the vendor, if a competent witness, 298. 

SPECIFIC PERFORMANCE, 
of evidence in, 41. 

STAMPS, 

Sassport to evidence, 25. 
isregarded in abstract, 26. 
want of proper, on deed 20 or 30 years old, 

what objecUon, 28, 29. 
on counierpart, 48. 

STATUTES, 

Merchant and Steple, 237. 

STEWARD, 

See Copyholds, 
STOCK, 

of life interests in, 200. 

SUIT 

depending, of payment into court, 206. 

See Lis Pendms, 
SURRENDER, 

must be in writine, 149. 
recital in second lease of surrender of first, 
what evidence, 149, 153. 
SUSPICION. 

of defect no objection, 211, 219. 
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TAXES, 27 h 
TERM. 

tsrignment by executor d« <<m tort, no 
dered vidid by his takiog out administhi 
tion, 309. 

See AtimdMtt Tgrm^Leatekolds 
TITHES, 

of titles to, 181. 

charge on rectoiy, void, ib. 

lease of a benefice, good, ib. 

of tiUe to impropriate tithes, 182. 

grant from crown, t6. 

statutes of limitation, t6, 

augmentation office, 183. 

lie in grant, ib. 

Mbject to dower and incumbrances, ib 
to prove lands "tithe free," 183 4! 

create what incumbrance. 272. ' 
TITLE, 

if want of legal covenant to produce deedTs 
an objection to tide, 126. 

ti^* 129^"* ^^ ^^^ covenanu an objec- 

See Vendor and Purehater. 
TITLE DEEDS. 

See Attuttd Copie$. Covenant to pro- 
duei Doedt, "^ 

TRADER, 

purchase of, subject to what risks, 142 
precautions on dealing with, 242, 248,' 252. 

for deeds, 122, 136. 
TRUSTEES, 

of tities under, 204, 31 1, 318. 

what if one does not execute, 205. 

public, of tiUe required on purchases by, 82. 

V. 

VENDOR AND PURCHASER, 

of a sixty years' title, 210. 

seller is a trustee for purchaser, 107. 

suspicion of defect no objection, 211, 219. 

recital of recovery no evidence of entail, 21 1. 

old deeds need not be abstracted, 16. 

M to suppression of old deeds, 213. 

as to delivery of a bundle of old deeds. 214 

suppression of satisfied mortgages, 216 

as to purchaser's remedy for suppression of 
a known defect, 213. 

purchaser not entitled to the strict proof re- 
quired by courts, 169. 

of judgmenu, 223. See Judgments. 

vendor bound to procure satisfaction of in- 
cumbrances, ib. 

inquiries to be made by purchaser of tenants 
and others, 216. 

^'2n.*265." ^ '"'^'^'^ ^°' incumbrances, 

of constructive notice, 217. 

if purchaser can require legal fee to be vested 

m vendor, 179. 
extra length of conveyance, ib. 

what questions he is entitied to an answer. 



VENDOR AND PURCHASER.^r.»n'«.,^. 
searches by whom to be made, and as to the 

expense of. 218, 223. 
of eood and marketable tities, 218. 
of doubts, 170,211,219. 
doubts as to issue, no avail, 219. 
what title purchaser bound to accept, 2I& 
or restrictive conditions of sale, 219. 
VOLUNTARY AFFIDAVIT, 
disregarded in court, 16. 
objections to, 319. 
tiieir value considered, t6. 294. 
by solicitor, objectionable, 298. 
VOLUNTARY CONVEYANCE 
wiUiout deeds, what avail, 7. ' 
impeachable by what creditors, 64, 59. 
ofuUesunder, 59, 60. 
VOLUNTEER 

is without remedy, 178. 

W. 

WARRANT OF ATTORNEY, 

as to searches for, 239. 
WEST INDIES, 

See Colonial Property/. 
WILLS, 

of the attestation clause, 94, 
of publication, 95. 
of signature l^ mark, ib. notes ii. 
proof of, per testret, 96. 
whether purchaser can now insist on it 97 
proof of testator's capacity, 98. 
of delivering tiiem out on security, 99. 
proof of, 90. ^ 

30 years old prove Uiemselves, 91. 
value of probate, 90, 92, 93. 
onginal, best evidence, 93. 
. spiritual court, no power over will of real 
estate, I, 92. 
general requisites to, 94. 
of preparing wills of real and personal estate 

separately, 100. 
of pencil alterations, ib, 
lost will, how proved, 100, 102. 
office copy of, value in court, 100, 1 12. 
of extrinsic evidence to explain, 103. 
probate, a muniment of title, 104. 
of stamp on, 105. 
custody of, 106. 
See Probate. 
WILL. (Tenancy.) 

no itupport to release, 53. 
WITNESS, 

one at least to a deed essential, 17. 
WORDS, 

•' about," 34. 

" acre," 33. 

*' estimation," 35. 

" farm," includes what, 32. 



grant," 60. 
manor." 53. 



<« 

" more or less," 32. 

" 7?i®*^^'" ^^^^ not to include leaseholds, 

" required," 219. 
"thereabouts," 34, 36. 



THE END. 
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